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STATEMENT OF QUESTIONS PRESENTED 


1, Whether, if the intent under the contract for project construction 
was to place upon appellant the responsibility for protection of adjacent proper- 
ties and restoration of any damaged during the work, the obligation therefor 
was discharged through the furnishing of the required liability insurance to 
protect such responsibility; and if not so discharged, whether appellant never- 
theless stands relieved of such responsibility as to the subject damage, by 
reason of the District's refusal to issue change order for sewer relocation, 
proposed to it for avoidance of such damage, which thereafter occurred. 

2. Whether the District's acceptance on August 30, ! 1956 of the project 
for all purposes which had been intended, and its full and active use thereof 
since, and its continuing such use, could require release of the withheld retents, 
$244, 321.13, under principles applicable where there have been substantial per- 
formance by a contractor and retention of benefits therefrom. 

3. Whether the District can unilaterally enlarge the contractually des- 
ignated guaranties, namely the Performance and Payment Bond, and the liability 
insurance, by superimposing thereon the above unpaid retents as an additional, 
and third, such guaranty, and then withholding such retents indefinitely, the Bond 
surety having expressed consent to their payment to appellant. 

4. Whether interest is payable on the previously withheld retents, 
$46, 810.18, and on the currently withheld retents, $244, $21. 13. 

5. Whether, because of the finality clause in the contract's Disputes 
Article, the latter provides appellant's exclusively available remedies, notwith- 
standing the questions of law involved, and prohibitions contained in Sections 
321 and 322, Title 41, United States Code. ; 

6. Whether the District Court correctly applied principles enunciated 
by this Court, in passing on the motion to dismiss. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14, 429 


KENNY CONSTRUCTION COMPANY, 
a Corporation 


Appellant, 


Vv. 


DISTRICT OF COLUMBIA, 
A Municipal Corporation 


and 
-ROBERT E. McLAUGHLIN 
DAVID B. KARRICK ? 
ALVIN C. WELLING 3 
Commissioners of the District of Columbia 


Appellees. 


JURISDICTIONAL STATEMENT 
This is an appeal from an Order of the United ‘States District 
Court for the District of Columbia (J. App. 75), granting Appellees’ 
Motion (J. App. 30) to dismiss Appellant's Complaint for Declaratory 
Judgment (J. App. 1-30). : 
The District Court had jurisdiction under Section 2201, Title 
28, United States Code, and Rule 57, Federal Rules of Civil Procedure 


(J. App. 1). 








This Court has jurisdiction under Section 1291, Title 28, United 


States Code. 


STATEMENT OF THE CASE 
On September 30, 1954, appellee District of Columbia, by its 
contracting officer, and appellant Kenny Construction Company, en- 
tered into Contract No. D.C. F. C-17,915, Federal Aid Project F-42(8), 
under which appellant undertook, pursuant to drawings and specifica- 


tions furnished by such contracting officer and made part of the con- 





tract, to perform work in the District of Columbia in constructing new 
roadways and pavements along the course of East Capitol Street, east- 
ward from a distance 200 feet west of the center line of 35th Street 
where it intersects East Capitol Street, to Stoddert Place, S.E.; to 
construct East Capitol Street thereat as a depressed highway, under- 
passing Minnesota Avenue and 35th Street; to construct and install, 
beneath the depressed highway, and under the surface of the ground 
elsewhere, a trunk sewer running east and west along the aforemen- 
tioned course of East Capitol. Street; and to widen Minnesota Avenue at 
that point on its east side (J. App. 2). 

The contract schedule of unit prices for work and estimated 
quantities of materials totalled $2, 343,974.00. Partial payments were 


to be made to appellant as the work progressed at the end of each 


calendar month, with 10 per cent thereof retained until final completion 
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and acceptance of all work covered by the contract. However, after 
50 per cent of the work had been completed, the contracting officer, 
if he found that satisfactory progress was being = could make 
such partial payments in full or by retaining less than 10 per cent, as 
the District Commissioners in their discretion might authorize (J. 
App. 3). : 

Complying with the contract terms, appellant furnished to the 
District (1) Performance and Payment Bond in the penal sum of 
$2, 343, 974.00, guaranteeing to "save harmless and indemnify the 
District from any and all claims, delays, suits, costs, charges, dam- 
ages, counsel fees, judgments, and decrees to which said District may 
be subjected at any time * on account of any injuries to persons or 
damage to property or premises that occur as a result of any act or 
omission of the principal [Kenny Construction. Company] in connection 
with the prosecution of the work, and pay the same * i and (2) evidence 
that in addition to the liability for injuries to persons, it carried for 
itself total liability insurance of $500, 000. 00 for damages from injury 
to or destruction of property, and like amount of liability insurance for 
any such damages with respect to operations performed by its subcon- 


tractors.(J. App. 3, 4). 


Work started shortly after November l, 1954. On November 


29, 1954, Greenway, Inc., by a letter addressed to District Commis- 


sioner Thomas A. Lane, with copy to appellant, complained that 





excavation for the proposed trunk sewer, according to the plans, would 
endanger the safety of certain of its apartment buildings at nearby 
sites, a problem which it was felt "the design engineers have unreal- 
istically ignored"; stated that it would hold the District and the con- 
tractor responsible for any damages; and strongly urged considering 
relocating the proposed sewer "adjacent to the retaining wall of the 
depressed highway" (J. App. 4, 5). ; 

Toward relieving the situation, appellant thereafter prepared 
and submitted plan, and cost proposal, to the District for placing the 
trunk sewer northward, and adjacent to the retaining wall, and away 
from the Greenway buildings. On January 6, 1955, the District approved 
such plan structurally, but declined to assume the additional cost for 
such change, although it had approved and accepted the design drawings 
for the project, and impliedly warranted their adequacy to contract 
award bidders. When it would not issue a change order, the work nec- 
essarily proceeded under the original design (J. App. 5, 6). 

On February 24, 1955, following, Greenway filed Complaint 
in the District Court for a temporary restraining order, and for a pre- 
liminary injunction, to enjoin the District Commissioners and appellant 
from proceeding with excavation according to the plan along East Capitol 
Street in the 3400 and 3500 blocks, and, upon final hearing, to enjoin 


them permanently "from proceeding with such excavation work until the 





course of the trunk sewer is so altered as not to jeopabdize the lives 
of plaintiff's tenants and plaintiff's property." Greenway alleged in 
its Complaint that the project plans had been designed by engineers 
engaged by the Commissioners; that the excavation depths and proxim- 
ity of Greenway buildings created danger of undermining or weakening 
their footings, and of a collapsing of walls or other parts; that Green- 
way had previously warned of such danger, and had requested avoiding 
excavating so near to said buildings, for which no necessity existed; 
that the Commissioners had abused their discretion in adopting and 
approving aforementioned plans, as "defendants could move the course 
of the trunk sewer northward to an extent that would not interfere with 
the depressed East Capitol Street highway and yet probably relieve the 
danger now threatened as outlined above" (J. App. 7). 
Temporary restraining order was granted forthwith (J. App. 7). 
In opposing a preliminary injunction, the Commissioners con- 
tended that "the plan being attacked is the embodiment of much study 
and preparation, " and that testimony "will support the proposition that 
engineering-wise, the principles are sound, constructurally the work 
is being done according to accepted standards and en (J. 
App. 8). Appellant presented affidavit that all work had been in accord- 


ance with the plans and specifications approved by the District, from 


which it could not deviate without the District's authorization, and in 





compliance with which it had followed District-approved engineering 
procedures (J. App. 8). 
On hearing, a preliminary injunction was granted, and early 


hearing set as to a permanent injunction issuance (J. App. 8). 


In their ensuing Answer to the injunction Complaint, the Com- 
missioners admitted not contemplating changing the plans and specifi- 
cations; averred that appellant's construction procedures as outlined 
to them were in accordance with sound engineering principles and 
widely used; that because of the magnitude of the construction involved, 
assurance could not be given that some minor property damage would 
not occur, but that Greenway and its tenants would be compensated for 
any such damage as might occur, as the Commissioners had required 
appellant "to purchase, for the protection of the District of Columbia, 
and all other persons who may be affected, including plaintiff and its 
tenants, liability insurance in maximum limits of one-half million 
dollars for injury to persons, and one-half million dollars for damage 
to property" (J. App. 9). 

In its Answer to the injunction Complaint, appellant denied that 
footings of the buildings would be seriously undermined or weakened by 
the contemplated excavations; averred that it had prepared and sub- 
mitted drawing, thereafter approved, for relocation of the sewer north- 


ward which, however, was not effected because of the District's refusal 
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to bear the expense therefor; that excavating near said buildings was 
necessitated under the plans and specifications, deviation therefrom 
being not permissible without District authorization; that all work had 
been, and was being, conducted according to the eileen and specifica- 
tions, and according to District-approved operational procedures (J. 
App. 9, 10). | 

Thereafter and on April 4, 1955, Greenway moved for dis- 
missal of its action under F.R.C.P. 41(a) (2); namely as "without 
prejudice, " thereby conserving its grounds for any later damage 
action. Appellant, in objecting, stressed that the cause was near 
readiness for trial after considerable preparation, aa that in the 
existing circumstances such trial should take place, in default of 
which any order of dismissal should be "with prejudice, " anda 
second later litigation upon the same subject matter thereby avoided. 
However, the District announced to the Court that it had no objection 
to a dismissal “without prejudice, " and the same ii then ordered 
(J. App. 10, 11). The work therefore necessarily ‘ootivimed in accord- 
ance with the original plans and specifications (J. isis, 11). 

In due course (February 24, 1956), Greenway filed Complaint 
in the District Court against appellant and the District of Columbia, in 
which it was alleged, as in the injunction suit, that the project plan was 


inherently dangerous to buildings in its development; that the Commis- 


sioners had abused their discretion in adopting it; that appellant had 





negligently executed it; that as a result, losses occurred, judgment 
for $500, 000.00 being asked therefor (J. App. 11, 12). 

In its Answer to that Complaint, appellant averred that its 
work had been properly performed, and without negligence, according 
to the plans and specifications, and pursuant to District-approved pro- 
cedures, and that any loss to Greenway resulted from defects in the 
drawings and specifications, and from the District's refusal to relocate 
the trunk sewer. Negligence by Greenway in caring for its buildings 
was also averred (J. App. 12). 

Appellant also cross-claimed against the District for all or 
part of any judgment rendered against appellant, if it should be estab- 
lished, among other factors, that losses to Greenway resulted from 
furnishing faulty plans and specifications, or refusing to relocate the 
trunk sewer (J. App. 12, 13). In answer, the District, after denying 
allegations, averred, inter alia, that appellant "did give bond com- 
pletely indemnifying the defendant District of Columbia for damage to 
persons or property caused by act or omission during the prosecution 
of the work" (J. App. 13). 

In its Answer to the above Complaint for damages, the District 
denied that the project plan was unwise and inherently dangerous, or 
that the Commissioners had abused their discretion in adopting it, or 


that the District had been negligent; and averred that any loss to Greenway 
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buildings resulted from their settling or other deterioration, or from 


negligence of appellant or its subcontractors. | 

The District also cross-claimed against appellant for all or 
any sum which might be adjudged against it in favor of Greenway, 
alleging that any damage to Greenway resulted solely from acts or 
omissions by appellant, which had furnished bond to the District for 
performance and for indemnification for claims arising from such 
acts or omissions (J. App. 13, 14). Appellant, in stowen denied all 
allegations except that it had entered into the contract, and furnished 
the bond (J. App. 14). : 

On May 1, 1956, appellant filed Third-Party Complaint in the 
above damage suit against the partners in the J. E. Greiner Company, 
Baltimore, alleging that any damages sustained by Greenway resulted 
from faulty plans for the project submitted by Greiner to the District, 
and demanding judgment for all or part of any judgement recovered by 
Greenway against appellant (J. App. 14, 15). Thereafter, on January 
30, 1957, the District Court, on motion by Greiner appearing specially 
entered Order quashing appellant's service of process upon Greiner 
(J. App. 15). However this Court on October 17, 1957 held such service 


good, and remanded for the vacating of such Order (No. 13791, Kenny 


Construction Company, Inc., Appellant v. Herschel H. Allen, et al., 
t/a J. E. Greiner Company, Appellees). | 
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Greiner has since answered to the Third-Party Complaint, 
admitting preparation of the project plan and specifications, and deny- 
ing negligence, or that such plan was unwise and inherently dangerous, 
or that the Commissioners abused their discretion in adopting it, and 
averring that appellant did not perform in accordance with such plan 
and specifications, any damage having been caused thereby. 

The damage suit is therefore now at issue but is not in posture 
for trial, and was recently passed to the October 1958 call of the 
calendar. 

Meanwhile work upon the project had necessarily continued 
under the original plans and specifications (J. App. 16). On August 
13, 1956, final inspection was made on behalf of the District, and all 
construction was found completed and satisfactory "with the exception 
of restoration of private property," the reference being to Greenway 
buildings at 3511, 3517, 3533, and 3547 East Capitol Street, 1 Anacostia 
Road, S.E., 2 Ridge Road, S.E., and 3650 Minnesota Avenue, S.E., 
all, except the last named, being subject of the aforementioned damage 
suit (J. App. 16). Thereafter, and on August 30, 1956, the District 
took formal possession of the project, publicly opening it up to all con- 
templated uses, and since then the facility has been in active, continuous 
and full use for all purposes intended, and the District and the public 
generally have enjoyed, and are continuing to enjoy, all its benefits (J. 


App. 16). 
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Prior to August 30, 1956, the latest contract partial payment 
to appellant had been for work completed by May 31, 1956, leaving as 
outstanding the payment for work completed in June and July 1956 (J. 
App. 17). As the District had at all times withheld the full 10 per cent 
monthly retainage, the balance due under the contract on August 30, 
1956 was $291, 131.31, exclusive of claims for extra sock not here in 
issue (J. App. 17). Appellant's surety on the Periommeace and Pay- 
ment Bond had replied in the negative to the District's inquiry as to 
whether the surety desired to have further payments to appellant with- 
held pending disposition of certain damage suits, including Greenway's 
(J. App. 17). Notwithstanding, such balance remained unpaid, where- 
upon on October 3, 1956, appellant addressed formal request therefor 
to the Contracting Officer, who denied the same on October 29, 1956, 
asserting that injured Greenway premises had not been restored by 
appellant as required by Paragraphs 30 and 17 of Special Stipulations 
of the contract, entitled respectively "Contractor's Responsibility for 
Work," and "Final Cleaning Up" (J. App. 17-19). 

Thereafter, and on November 23, 1956, asodlinnt, pursuant to 
provisions of contract Article 15, Disputes (J. App. 19), appealed from 
such denial to the District Contract Appeals Board, which on June 21, 


1957 decided: 


(a) That "there appears to be agreement that the balance due 


on the contract is $291, 131. 31"; 
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(b) That the question of responsibility for restoration of dam- 
age was not before it, but that the resolution of such question should 
be diligently pursued by the District and appellant, in view of the ex- 
isting hardship upon the latter; 

(c) That as no specific contractual authority appeared for a 
retention in excess of 10 per cent of the partial payments, $46, 810.18 
of the $291, 131. 31 should be disbursed forthwith to appellant; 

(d) That no authorization existed for payment of interest on 
withheld partial payments; 

(e) That'the intent to place responsibility for restoration of 
damaged property upon appellant was shown from Paragraph 18 of the 
contract's Special Provisions, entitled "Proximity of Adjacent Build- 
ings and Properties" (J. App. 20, 21); that fulfillment of the contract 
requirement for insurance to protect such responsibility did not dis- 
charge the restoration obligation; that as the work under the contract 
had not been completed in all its parts, $244, 321.13 could properly be 
withheld until the contract terms had been satisfied (J. App. 21). 

Thereafter, and on July 9, 1957, appellant filed Motion with 
the Board for reconsideration of such of the Findings and Decision as 
denied the requested full relief (J. App. 21, 22), which Motion was 
denied on August 2, 1957 (J. App. 22). 

Appellant's Complaint for Declaratory Judgment was accordingly 
filed, on October 10, 1957 (J. App. 1-30). On November 12, 1957, 
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defendant District of Columbia filed Motion to diaraiasl it "on the ground 
that the Court is without jurisdiction to entertain said Complaint" (J. 
App. 30). 3 

One of appellant's Points in opposition was that no procedural 
authority existed for defense by such character of Motion (J. App. 32; 
R. 84). At the outset of the hearing December 9, 1957 on the Motion, 
Judge Sirica, taking cognizance of that contention, allowed the District 
to amend its Motion by adding thereto "or in the alternative that the 
Complaint fails to state a claim upon which relief can be granted" (J. 
App. 33). Appellant was then allowed time to file Opposition to the 
Motion as amended, and hearing was reset for January 6, 1958 (J. App. 
33-35). Later, however, Judge Sirica referred the Motion to Judge 
Keech, sitting in long motions, before whom hearing was held on Jan- 
uary 21, 1958 (J. App. 36-76), Order granting the Motion to dismiss 
being entered on February 4, 1958 (J. App. 75). 3 

This Appeal followed (J. App. 75, 76). 


STATUTES INVOLVED 
Section $21, Title 41, United States Code: 
"No provision of any contract entered into by the 
United States relating to finality or conclusiveness of 
any decision of the head of any department or agency 


or his duly authorized representative or board ina 
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dispute involving a question arising under such contract, 
shall be pleaded in any suit now filed or to be filed as 
limiting decision to cases where fraud by such official 

or his said representative or board is alleged: Provided, 
however, that any such decision shall be final and con- 
clusive unless the same is fraudulent or capricious or 
arbitrary or so gronsly erroneous as necessarily to im- 
ply bad faith, or is not supported by substantial evidence” 


(68 Stat. 81, May 11, 1954). 


Section 322, Title 41, United States Code: 

"No Government contract shall contain a provision 
making final on a question of law the decision of any 
administrative official, representative, or board" (68 
Stat. 81, May 11, 1954). 


STATEMENT OF POINTS 
1. The Contract Appeals Board held that intent to place respon- 
sibility for restoration upon appellant was shown from Paragraph 18 of 
the Contract's Special Provisions; that the obligation for protection of 
adjacent buildings and properties, and for any required restoration, 
was not discharged by the furnishing of the required liability insurance; 
and that the withheld sum of $244, 321. 13 could constitute an additional 
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guaranty for such protection and restoration. Accordingly the Board 


decided questions of law, judicially reviewable. 

2. Assuming but not admitting that the Board correctly held 
that intent to place responsibility for restoration was so shown from 
the Paragraph 18, nevertheless such intent cannot be maintained against 
the background of circumstances here existing, which serve to divert 
such responsibility from appellant and to place it sinkwtiane: 

3. The combined factors of substantial performance by the 
contractor and retention of benefits therefrom, are here present, as 
on August 30, 1956 the District of Columbia accepted the project for 
all the intended purposes, and has since enjoyed, and is still enjoying, 
its full fruits and benefits, and the contract price is accordingly re- 
coverable. : 

4. The Performance and Payment Bond, and the liability in- 
surance, are the designated guarantees required of appellant under the 
contract, and the District of Columbia has no authority to superimpose 
the unpaid retents upon them, as an additional, and third, such guaranty. 
The District assured the Court in the injunction suit that the liability 
insurance itself constituted adequate protection to it and to all others. 

5. $46,810.18, retents heretofore disbursed to appellant after 
a withholding, and the $244, 321.13 balance remaining due, are liquidated 
amounts, and interest thereon should be paid to appellant as from August 


30, 1956, to the respective disbursement dates. 
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6. The Contract Appeals Board assumed to decide questions 
of law and issues of contract interpretation. Therefore the remedies 
under the Disputes Article do not constitute the exclusive remedies 
available to appellant. Moreover the prohibitions against finality con- 
tained in Sections 321 and 322, Title 41, United States Code, could 
have applicability. 

7. A motion to dismiss a complaint should not be sustained 
"unless it appears to a certainty that the plaintiff would be entitled to 
no relief under any state of facts which could be proved in support of 


the claim as set forth by the plaintiff." Accordingly, the dismissal 


of appellant's Complaint was error. 
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SUMMARY OF ARGUMENT 

1. The Board of Contract Appeals held that intent to place re- 
sponsibility for restoration upon appellant was shown from Paragraph 18 
of the contract's Special Provisions. But the Paragraph did not actually 
establish such responsibility but merely directed attention to it, without 
identifying a creative source therefor. .The Board also held, contrary 
to appellant's contention, that the furnishing of the required liability in- 
surance to protect such stated responsibility did not discharge the obli- 
gation for restoration and that therefore the $244, 321. 13 retents could 
be withheld. But if the furnishing of the insurance did not discharge that 
obligation, neither does the withholding of the retents, and accordingly 
it has no contract sanction. | 

2. Assuming but not admitting that the Board correctly held 
that intent to place such responsibility was so shown bein Paragraph 18, 
it is clear that such intent is not to be maintained against the background 
of acts and omissions, particularly by the District of Columbia, which 
served to divert such responsibility from appellant and to place it else- 
where. : 

3. On August 30, 1956, the District of Columbia accepted the 
project, by publicly taking possession and opening it to'all contemplated 
uses, and the facility since then has been, andstill is, in full and active 


use, and "is quite a benefit to the District of Columbia. " Such combination 
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of substantial performance and retention of benefits therefrom entitles 
appellant to the balance of the contract price. 

4.. No authority exists for the unilateral enlargement by the 
District of the expressly designated guaranties; namely the Performance 
and Payment Bond,) and the liability insurance, by superimposing the with- 
held retents upon them as additional liability coverage. In response to 
the District's own inquiry, the surety on the Bond advised of no objection 
to payment of all retents to appellant. During the pendency of the in- 
junction suit, the District represented to the Court that the liability in- 
surance constituted adequate protection to the District and to any others 
whose interests might be affected by the work. 

5. Interest is payable by the District as from August 30, 1956 
on the $46, 810.18 retents previously released to appellant after a with- 
holding, and on the remaining retents of $244,321.13 when they shall 
eventually have been so released, both amounts being liquidated. 

6. . The remedies under the Disputes Article of the contract are 
not the exclusive remedies available to appellant because of the questions 
of law and contract interpretation involved. Moreover, the provisions of 
Sections 321 and 322, Title 41, United States Code may be applicable, 
expressly reserving, as to government contracts, the right to judicial 
review of administrative decisions that are capricious or arbitrary (as 


the Board's ruling is alleged to be, J.. App. 25), and outlawing finality 
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clauses in such contracts as to questions of law. - If, as appellant con- 
tends, Sections 321 and 322 are controlling or persuasive here because 
of the joint United States-District of Columbia sponsorship of the project, 
and their general interlocking in matters of public construction in the 
District of Columbia, the finality clause in the Disputes Article 15 could 
well be illegal. | 

7. The District Court, in granting the motion for Complaint 
dismissal, failed to give effect to controlling principles as announced 


by this Court, and its order should be reversed. 


ARGUMENT 
I 7 
The Issue as to Responsibility for Restoration 

(a) In denying on October 29, 1956, appellant's claim for release 
of all withheld funds, the Contracting Officer relied upon the following 
Special Stipulations of the contract: : 

"30. Contractor's Responsibility for Work. * * The con- 

tractor will be held responsible for the orvtection and 

restoration of buildings, fences, sewers, water mains, 

gas mains, electric conduits, and pavements, streets, 

roads, railroads, trees, and any other sieunteres affected 

in the prosecution of the work herein." (J. App. 18). 

"17. Final Cleaning Up. Within fifteen (15) days after 
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completion of the work, and before acceptance and final 
payment shall be made, the contractor shall have cleaned 
and removed from the roadway, sidewalks, parking, lawns, 
and all adjacent property, all surplus and discarded mater- 
ials and rubbish, restored in an acceptable manner all prop- 
erty, both public and private, which has been damaged during 
the prosecution of the work, and shall leave the whole in a 
neat and presentable condition." (J. App. 18). 


However, in thereafter ruling against release of the remaining 


$244,321.13, the Board of Contract Appeals saw fit not to rely on the 


foregoing two paragraphs, but instead to ignore Paragraph "30", and 
after quoting aforementioned Paragraph "17", to hold that private property, 
damaged during the prosecution of the work, had not been restored, and 
that the intent to place responsibility therefor was shown by Paragraph 
18, following, of the Special Provisions of the contract: 
"Proximity of Adjacent Dwellings and Properties. 

Dwellings and commercial establishments on the north and 

south sides of East Capitol Street and on the east and west 

sides of Minnesota Avenue are in close proximity to work 

under this contract, and will remain occupied and in use 

throughout the construction period. * * Particular atten- 


tion is directed to the responsibility of the contractor for 
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the protection and restoration of such adjacent buildings and prop- 
erties, and for providing for the convenience and safety of the 
public. * The contractor shall provide such wanianne as is 
herein required in order to protect his reapondibility in this 
respect." (J. App. 20, 21). ! 

‘Certainly the Paragraph 17 has no applicability to reconstruction 
work which would be required for the restoration of six allegedly badly 
damaged apartment buildings, so shown from its caption "Final Cleaning 
Up", from its stated purpose to leave the whole in "a wie and present- 
able condition”, and from the time limit of fifteen days for work comple- 
tion. (J. App. 18). Accordingly, the Board's decision must in effect 
have rested on the direction of attention in the Paragraph 18 "to the 
responsibility of the contractor for the protection and restoration of 
such adjacent buildings and properties", the source of actual authority 
for so placing such responsibility not being identified (J : App. 21). 

The Board added that the provision in that paragraph requiring the con- 

tractor to carry insurance "to protect his responsibility in this respect” 
did not discharge the obligation for such protection and restoration, and 
that therefore the $244, 321. 13 could be withheld (J. App. 21). 

Accordingly, the Board decided as matters of law and contract 
interpretation that intent to place responsibility for restoration upon 
appellant was shown from the Paragraph 18 (J. App. 20); that the obli- 


gation for the protection and restoration was not discharged by providing 
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the required liability insurance (J. App. 21); and that the withheld sum 
of $244, 321. 13 could constitute an additional guaranty for such protection 
and restoration (J. App. 21). Such rulings are judicially reviewable. 

The question of the interpretation of written documents is a ques- 
tion of law. United States v. John McShain, Inc., No. 14084, U.S. App. 
D. C., May 8, 1958. 

(b) Assuming, but not admitting, that the Board correctly held 
that intent to place responsibility for restoration upon appellant was shown 
from the Paragraph 18, the further question then arises as to whether 
such intent is, or can be, maintained under any and all circumstances. 

The plans and specifications for the project were prepared by 
architects and engineers employed by the District, which thereafter 
approved and adopted them and thereby impliedly warranted their ade- 
quacy to contract award bidders (J. App. 6, 9). Construction started 
shortly after November 1, 1954 (J. App. 4). 

On November 29, 1954, Greenway, as stated herein above, com- 
plained to the District that study of the design plans indicated that the 


contemplated excavation for the trunk sewer would very considerably 


endanger the safety of its apartment buildings, and could damage or even 


collapse walls; that the design engineers had unrealistically ignored such 
problem, and should have located the sewer adjacent to the retaining 
wall of the depressed highway; that such change could still be made, and 
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that serious consideration of such action was strongly — (J. App. 4, 
5). Appellant then submitted plans for such sewer relocation, which the 
District approved, refusing however to defray the expense therefor by 
issuing change order, the work thereafter necessarily proceeding under 
the original design (J. App. 5, 6). | 

On February 24, 1955, as also stated hereinabove, Greenway 
instituted the injunction proceedings, alleging that the groxtnley of its 
buildings, and the depths of excavation made pursuant to plans designed 
for the District, and approved and adopted by it, created danger of un- 
dermining or weakening of footings and foundations of Greenway buildings; 
that Greenway on November 29, 1954 had warned of such danger, and 
requested avoiding excavating so near to the buildings, for which no 
necessity existed; that the District Commissioners had abused their dis- 
cretion in adopting the plans, as "defendants could move the course of the 
trunk sewer northward to an extent that would not ane me with the de- 
pressed East Capitol Street highway, and yet probably relieve the danger 
now threatened. *" (J. App. 6, 7). As also stated hereinabove, the 
prayers were for a temporary restraining order, preliminary injunction, 
and upon final hearing for a permanent injunction restraining the District 
and appellant "from proceeding with such excavation work until the 


course of the trunk sewer is so altered as not to jeopardize the lives of 


plaintiff's tenants and plaintiff's property." (J. App. 7) Temporary 
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restraining order was granted forthwith, and, after hearing, a temporary 
injunction on March 3, 1955 (J. App. 7, 8). However, on April 4, 1955, 
before the scheduled hearing as to a permanent injunction took place, 
order was entered on Greenway's motion, appellant objecting, the Dis- 
trict consenting thereto, dismissing the injunction proceeding "without 
prejudice." (J. App. 10, 11). 

In the ensuing existing Greenway damage suit, filed February 24, 
1956, it was alleged once more, as will be recalled, that the project plan 
designed by engineers engaged by the District was inherently dangerous 
to buildings in the Greenway development, and that the District Com- 
missioners had abused their discretion in adopting it (J. App. 11, 12). 

Notwithstanding the foregoing successive challenges of the pro- 
priety of the District's project plan for sewer excavation, and notwith- 
standing that the District Court first granted a temporary restraining 
order, and later a preliminary injunction over the District's objection, 
and scheduled an early hearing as to requested permanent injunction 
issuance, the District refused to issue a change order at any time for 
proposed corrective measures (J. App. 6, 9, 56). Moreover, the 
District actually facilitated.the dismissal "without prejudice" on April 
4, 1955 of the injunction suit, by consenting to Greenway's motion there- 
for, over appellant's objection (J. App. 10, 11). If the suit had been 
allowed to go to trial on the merits as appellant then strongly urged, and 


the issues decided at that early date, damage, responsibility for the 


25 


restoration of which is now in issue, might not have occurred, and the 
issue never arisen. , 

In view of the compelling character of the foregoing circumstances, 
can it be said that intent is still maintained under Paragraph 18 to place 
responsibility for such restoration upon appellant? The Contract Appeals 
Board so held (J. App. 20), and the District Court in effect agreed 
(J. App. 54, 59), erroneously so, appellant contends, as in the circum- 
stances such responsibility could well rest upon the District, or upon the 
architects and engineers who prepared the plans, or even upon Greenway 
itself. 3 


It was held in United States v.. Spearin, 248 U.S. 132, 136, 137; 


63 L. Ed. 166, 169; 39 S. Ct. 59: 


"But if the contractor is bound to build according to 
plans and specifications prepared by the owners, the 
contractor will not be responsible for the consequences 
of defects in the plans and specifications. * * the inser- 
tion of the articles prescribing the character, dimensions, 
and location of the sewer imported a warranty that if the 
specifications were complied with, the sewer would be 
adequate. This implied warranty is not overcome by the 
general clauses requiring the contractor to examine the 
site, to check up the plans, and to assume responsibility 
for the work until completion and acceptance." 


And in Baber v. Baessel, 66 App. D.C. 226, 229; 85 F. 2d 725: 


"There is no liability [ by the builder] for defects due 
to faulty plans and specifications if he has been hired to 
follow them and has done so, unless he has in some man- 
ner warranted them." 
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And in Passaic Valley Sewerage Commissioners v. Tierney, 
1 F. 2d 304, 306, 307 (C.C. A. 3d): 


"We think it clear that the provisions of this contract 
implied a warranty by the defendant that the caulking of 
joints, if properly done, would prevent a leakage beyond 
the amount allowed, and that the placing of blocks and 
wedges under the pipes would support them at the pre- 
scribed grade, under the well settled rule that if a con- 
tractor is bound to build according to plans and specifica- 
tions prepared by the owner, the contractor will not be 
responsible for the consequences of the defects in the plans 
and specifications. United States v. Spearin, 248 U.S. 
132, 39S. Ct. 59, 63, L. Ed. 166. Tierney [ contractor] 
repeatedly called the defendant's attention to the inadequacy 
of the caulking and the blocks to make the joints tight and 
support the pipes, and urged the defendant to adopt other 
methods. . The answer was always that the caulking, if 
properly done, would accomplish the desired results, 
and in response to the plaintiff's suggestion that piling 
should be used for a support, he was told that he could 
use the piling if he wished to but at his own expense. * * 
Judgment [for Tierney] affirmed." 


The existing damage suit, involving the issue of responsibility 
for restoration, was filed on February 24, 1956 (J. App. 11), as stated 
above. The Contract Appeals Board had knowledge in its considerations 
that such issue was already before the District Court (J. App. 53). 
Nevertheless, it assumed by its decision of June 21, 1957 to determine 


such issue by holding that the intent of Paragraph 18 was to place re- 


sponsibility for restoration upon appellant (J. App. 20). Appellant con- 


tended in the District Court that such ruling impinged upon its authority, 
but was not sustained (J. App. 53, 54). 
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IT 


The Issue as to the Combination of Substantial 
Performance and Retention of Benefits Therefrom 


It will be recalled that under Article 16 of the contract, partial 
payments were to be made to appellant at the end of each calendar month 
as the work progressed, with 10 per cent thereof retained until final 
completion and acceptance of the work covered by the contract (J.. App. 
3); that the Contract Appeals Board ruled that private property damaged 
during the prosecution of the work had not been restored, and, that the 
work under the contract had not been completed in all its parts, and 
that therefore the sum of $244,321.13 "may be properly held by the 
contracting officer until the terms of the contract have been satisfied. " 
(J. App. 20, 21). | 

It was contended by the District in the Court below that such sum 
could be withheld because the work had not been finally accepted (J. App. 
43), and the Court in effect agreed (J. App. 55). 

It will be recalled further that on August 13, 1956, final inspec- 
tion of the project was made on behalf of the District, and that all items 
of construction were found to be completed and satisfactory “with the 
exception of restoration of private property" (J. App. 16); that notwith- 
standing such exception, the District on August 30, 1956 did accept the 
project as it had then been constructed, by taking formal possession 


thereof, and publicly opening it to all contemplated uses (J. App. 16); 


that since then the facility has been in active, continuous, and full use 
for all purposes intended, and that the District and the public generally 
have since enjoyed its full benefits and are continuing to enjoy them 
(J. App. 16). 

The District admitted in the Court below that "this roadway is 
open and being used and quite a benefit to the District of Columbia". 
(J. App. 73). 


It was held in Inhabitants of Plainfield v. Palmer, 72 F. 2d 312, 


313, 314 (C.C. A. 3d), in affirming for the contractor: 


"Though the city denies formal acceptance of the sewer, 
it was proved as a matter of fact that it has the sewer and 
is using it for the purposes for which it was constructed. 

* * Tt is well settled that the substantial performance * * 
by one party, coupled with retention of the benefits thereof 
by the other, will authorize an action by the former to re- 
cover the contract compensation. * As there was enough 
evidence to sustain a verdict of substantial performance on 
the part of the contractor, the learned trial judge committed 
no error in refusing the city's motion for a directed verdict, 
and none in submitting the case on the contractor's claim. ™ 


It is stated in 9 American Jurisprudence , Section 40, pages 
30, 31: 


"The American courts are united in holding that a sub- 
stantial performance of a building contract will support a 
recovery either on the contract or on a quantum meruit 
basis. Three reasons are given for the rule that a sub- 
stantial performance of a building contract will support 
recovery. The first is that the work on a building is such 
that even if rejected the owner of the land must receive the 
benefit of the contractor's labor and material, which is not 
the case when a chattel is constructed, as the chattel may 
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be returned. Since the owner must receive the fruits of 
the builder's labor, it is deemed equitable to require the 
former to pay for what he gets. The second reason is 
that it is next to impossible for a builder to comply 
literally with all the minute specifications in a building 
contract. The third reason is that the parties are pre- 
sumed to have impliedly agreed to do what is reasonable 
under all the circumstances with reference to the subject 
of performance. It has been generally, though not invar- 
iably, held that the rule which permits recovery in case 
of substantial performance applies even though the contract 
requires the work to be performed to the satisfaction of 
the owner, his architect, or other representative, since 
his judgment in the matter is to be exercised reasonably 
and not arbitrarily. A provision in the contract that the 
last payment for the work is to be made when the work is 
completed does not take the case out of the rule." 


Ill | 
The Issue as to Superimposition of the Retents 


as a Third Guaranty upon the Guaranties Already 
Provided by Liability Insurance and by the Per- 


formance and Payment Bond : 
(a) In contrast with the District's current sonthatian that the 


retents of $244,321.13 may be superimposed as a third guaranty upon 
the guaranties already provided by the liability insurance and by the Per- 
formance and Payment Bond, it is to be noted that in having opposed the 
permanent injunction issuance sought by Greenway, the District repre- 


sented to the District Court that such issuance was unnecessary because 


of liability insurance coverage which they had required: 


“These defendants admit that they do not contemplate 
changing the present plans and specifications. * the 
method or plan of construction outlined * by defendant 
Kenny for construction of highways, bridges and sewers, 
* in the 3400 and 3500 blocks of East Capitol Street is 
in accordance with sound engineering principles * 





plaintiff and its tenants will be compensated for any such 

damage as may occur. In addition to the financial stability 

of the contractor, these defendants, in their contract with 

the contractor, have required said contractor to purchase 

for the protection of the District of Columbia and all other 

persons who may be affected, including the plaintiff and 

its tenants, liability insurance in maximum limits of one- 

half million dollars for injury to persons, and one-half 

million dollars for damage to property." (Answer, March 

15, 1955, J. App. 9). 

The properties involved in the injunction suit and in the existing 
damage suit are the same (J. App. 4-7, 11, 12). The District is with- 
holding the retents because of responsibility which it says that appellant 
has with respect to any injuries caused to such properties (J. App. 20, 
21). If at the time of the injunction suit, the liability insurance consti- 
tuted adequate protection to the District and all others whose interests 
might be affected, it still does. Moreover the District enjoys the added 
protection under a performance and payment bond in full penal amount 
of $2, 343,974.00 (J. App. 3). 

The liability insurance, and the provisions of the bond, constitute 
the expressly designated protection to the District under the terms of the 
contract (J. App. 3, 4), and the District cannot lawfully enlarge such 
coverages by superimposing upon them, without appellant's consent, 
the coverage of the withheld retents, payment of which to the appellant 
has been consented to by the surety under the bond, notwithstanding its 


knowledge of the pendency of the damage suit (J. App. 17). 


(b) The balance due under the contract on August 30, 1956, 





31 


inclusive of all retainages since the work had begun, was. $291, 131.31 
(J. App. 19). The Contract Appeals Board denied any interest allowance 
to appellant (J. App. 20), and the District Court, by its order of dis- 
missal, in effect approved (J.. App. 75). : 

Issues exist as to whether interest is payable on the $46, 810. 18 
allowed by the Board, as from August 30, 1956 to the date when the 
above sum was disbursed, and whether when the $244, 321. 13 shall have 
been eventually disbursed to appellant, interest will be.also payable 
thereon as from August 30, 1956 to date of disbursement (J. App. 29). 

"In the absence of any agreement to the contrary, a liqui- 

dated demand which is due bears interest whether the claim 

is oral or written. * a claim may be said to be liquidated 

so as to bear interest when the amount due or to become due 


is fixed by law or by agreement between the parties. 47 
Corpus Juris Secundum, Section 19, pages 28, 30. 


See also District of Columbia Code, 1951,. Title 28, Section 2701. 


IV 


The Issue as to Applicability of the Finality Clause 


in Article 15, Disputes | 


(a) Article 15, Disputes, of the contract is as follows: 


"Except as otherwise specifically provided in this con- 
tract, all disputes concerning questions arising under this 
contract shall be.decided by the contracting officer subject 
to written appeal by the contractor within thirty (30) days 
to the Contract Appeals Board, whose decision shall be 
final and conclusive upon the parties thereto, subject to 
the limitations of Sec. 3(b) (2) of Reorganization Plan 
No. 5 of 1952. In the meantime the contractor shall 
Chai proceed with the work as directed." (J. App. 
19). : 
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The District of Columbia contended in the Court below that the 
above Article concerned all questions arising under the contract, includ- 
ing the question as to payment of the retainages; that the remedies pro- 
vided in the Article were the exclusive remedies available to appellant; 
and that the District Court was therefore without jurisdiction (J. App. 
39, 74). 

Appellant on the other hand pointed out that it considers that its 
work was completed on August 30, 1956, when the District took posses- 
sion of the project for its full use (J. App. 52, 58, 63); that the tenor of 
the concluding sentence in the above Article, namely "In the meantime 
the contractor shall diligently proceed with the work as directed, "' 
indicated that the Article was not intended to provide for binding deter- 
mination of the questions of law and interpretation as outlined in Para- 
graph 35 of the Complaint (R. 88, 89), including the questions as to 
upon whom in the circumstances responsibility for restoration of damaged 
buildings lies, and whether the coverages expressly designated in the 
contract for any damage to property; namely the Performance and Pay- 
ment Bond in penalty of $2,343,970, and the liability insurance coverage 
in maximum total of $1,000,000. 00, could be unilaterally enlarged by the 
District, by adding to them the coverage of the unpaid retainages 
totalling $244, 321.13. 

The District Court disagreed with appellant's contentions, re- 


marking in effect that notwithstanding that the District had recourse 





under the bond, it also had right to look to the retainages without litiga- 


tion, and that appellant's difficulty was caused when it signed the contract 
with such disputes provision in it (J. App. 70, 71). 


A disputes clause was involved in E. L_ DuPont deNemours and 


. Lyles and Lang Construction Co., 219 F. 2d 328, C.C. A. 4th, 
certiorari denied 349 U.S. 956, as follows: , 


"Except as otherwise specifically provided in this Agree- 
ment, all disputes concerning questions of fact arising 
under this agreement shall be decided by the Manager of the 
[ Atomic Energy] Commission's Savannah River Operations 
Office subject to written appeal by the Operator within 
thirty (30) days to the Commission, whose decision or that 
of its duly authorized representative shall be final and con- 
clusive upon the parties. In the meantime the Operator 
shall diligently proceed with the work as directed." (333) 


The Court held: 


"The disputes clause was evidently intended to furnish a 
ready means of administrative settlement of questions aris- 
ing during the performance of the contract which might delay 
or interfere with performance, not to provide for unilateral 
determination of the amount due under the COMA upon its 
termination." (333) ! 


In United States v. Duggan, 210 F. 2d 926,.C.C. A -8th 
the Court stated: (932) 


"Article 16 of the contract provided that ‘all disputes 
concerning questions of fact arising’ under the contract 
were to be decided by the contracting officer, subject to 
written appeal by the contractor to the head of the de- 
partment concerned, or his duly authorized representa- 
tive, whose decision was to be final and conclusive on 
the parties. The Article concludes with the sentence: 
"In the meantime the contractor shall diligently proceed 
with performance.' Obviously, we think, this Article 
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provides for nothing more than an administrative deter- 

mination of questions of factarising during the course of 

the performance of the contract and prior to its termina- 

tion. " 

Administrative orders are ordinarily reviewable when "they im- 
pose an obligation, deny a right, or fix some legal relationship as a 
consummation of the administrative process."" Isbrandtsen Co. v. 
U.-S., 93 U..S. App. D. C. 293, 297; 211 F. 2d 51; certiorari denied 
74S. Ct. 852. 

See also S. J. Groves and Sons Co. v. Warren, 77 App. D.. C. 


347; 135 F. 2d 264; certiorari denied, 319 U. S. 766 (J. App. 67, 68); 


Mitchell v. Dougherty, 90 Fed. 639, 642, cited with approval in Rae 


V. Luzerne Co., 58 F. 2d 829, 830; Tatsuuma v. Prescott, 4 F. 2d 670. 


(b) The following are Congressional enactments, May 11, 1954: 


"No provision of any contract entered into by the United 
States relating to the finality or conclusiveness of any deci- 
sion of the head of any department or agency, or his duly 
authorized representative or board, in a dispute involving 
a question arising under such contract, shall be pleaded in 
any suit now filed or to be filed as limiting judicial review 
of any such decision to cases where fraud by such official 
or his said representative or board is alleged: Provided, 
however, That any such decision shall be final and conclu- 
sive unless the same is fraudulent or capricious or arbitrary 
or so grossly erroneous as necessarily to imply bad faith, 
or is not supported by substantial evidence." 41 U.S. Code, 
Section 321, 68 Stat. 81. 


"No government contract shall contain a provision mak- 
ing final on a question of law the decision of any adminis- 
trative official, representative, or board."' 41 U..S. Code, 
Section 322, 68 Stat. 81. 





The contract herein involved was entered into subsequent to such 
enactments, namely on September 30, 1954 (J. App. 2). 

Pursuant to Title 23 as amended, United States Code, the project 
in question had been jointly "programmed" by the District Highway De- 
partment and by the Bureau of Public Roads, United States Department 
of Commerce, the prospective highway therein rated as interstate and 
primary, and Federal aid obligated on a 50 per cent basis for the project's 
cost except as to the trunk sewer (J.. App. 23). In the District's ensuing 
invitations for bids for construction award, in the caption and text of the 
contract itself, and in the text of the Performance and Payment Bond, 
the contract was generally referred to as "Contract No. 5, East Capitol 
Street Extension, 35th to Stoddert Place, S. E., Federal Aid Project 


No. F. 42(8) (J. App. 23). 


Appellant contended that a joint project sponsorship by the 


District of Columbia and the United States was thereby indicated (J. App. 
23), and it also invited the Court's attention to the interlocking between 
the District of Columbia and the United States in aiiess of public works 
and construction in the District, as shown from Sections 253, 276a, 321, 
322, 324, and 481(b), Title 40, United States Code; from Sections 10c and — 
35, Title 41 that Code; from the District's general use of official Govern- 
ment contract forms; and from the fact that under Section 51.1 of the 


Rules and Regulations in the Appendix to the Title 41, the District, for 





36 


purposes of that Title, is classed as an executive agency of the Govern- 
ment (J. App. 65-67) (R. 88) (See also Section 201.1 of such Appendix). 
Appellant urged that although the Sections 321 and 322 of Title 41 
refer to a Government contract, its provisions were nevertheless per- 
suasive or controlling in the instant matter because of basic participation 
by the United States in the subject project, and by reason of statutory 
provisions indicated above (J. App. 24). It was also asserted that the 
Contract Appeals Board in effect had admitted the efficacy of United States 
. Statutes or government rulings in the matter, by having quoted a ruling 
by the Comptroller General as its authority for denying interest on the 
payments withheld from appellant (J. App. 24). 
Appellant also contended that the Board's decision was arbitrary 
and capricious, and is reviewable under the Section 321, because it 
failed to take into account from the record before it (a) that the District 
should have issued change order for trunk sewer relocation; (b) that in 
opposing preliminary injunction issuance, the Commissioners had assured 
the Court that "constructurally the work is being done according to accepted 
standards and procedures"; (c) that by consenting, over appellant's ob- 
jection, to dismissal of the Greenway injunction suit “without prejudice”, 
the District furthered the avoiding of trial on the issues at that early 
date, and kept the avenue open for the pending damage suit, basic factor 
in the withholding of the $244,321.13, retainages; (d) that the surety on 
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the Performance and Payment Bond notified the District that it had no 


objection to payment of the retainages to appellant; (e) that the District 
formally took possession of the project on August 30, 1956, and publicly 
opened it for all purposes intended, and has since had its full use; (f) 
that the District already has a great excess of protectida against claims 
for damage, by reason of the Performance and Payment Bond, and the 
liability insurance (J. App. 25, 26). | . 
Appellant also contended that the portion of Article 15, Disputes, 
which provided that the decision of the Contract Appeals Board shall be 
final and conclusive on all disputes concerning questions arising under 
the contract, is violative of the Congressional purpose expressed in the 
Sections 321 and 322, and therefore of doubtful legality, and that the 
Board's ruling was further reviewable because it was rested upon wrong 
views of the contract, and erroneously decided questions of law, in that 
the Board (a) after first ruling that the question of responsibility for 
restoration was not before it, held later that buildings damaged in the 
operations were subject to appellant's protection and restoration under 
Paragraph 17 of the Special Stipulations, and under Paragraph 18 of the 
Special Provisions, although Paragraph 17 is clearly inapplicable as shown 
from its caption, text, and time limitation, and although the insurance 
required under Paragraph 18 to protect any such responsibility had been 


provided; (b) decided that compliance with such requirement for insurance 
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did not discharge the stated responsibility for such protection and 
restoration, although the Commissioners had previously assured the 
Court that the District and all others who might be affected were ade- 
quately protected by the liability insurance which it had required appellant 
to carry; (c) ruled in effect that the coverages expressly designated in 
the contract for any damage to property; namely the coverage of 

$2, 343,970.00 under the bond, and the coverage under the liability in- 
surance of $1,000,000. 00, could be unilaterally enlarged by the District, 
by superimposing upon them as further coverage the unpaid retainages 
totalling $244, 321.13; (d) by ruling that interest was not allowable on 
amounts withheld under the contract, notwithstanding their liquidated 
character. 

The District Court rejected the foregoing contentions, by its order 
of dismissal. 

The legislative history of Section 321, Title 41, United States Code 
clearly indicates that Congress intended to establish a general policy for 
review of decisions made by government officials, and such policy "should 
not be interpreted in a niggardly manner". United States v. Lennox Metal 
Manufacturing Co., (C.C. A. 2), 225 F. 2d 302, 319; United States v. 


T. W.- Cunningham, 141 F. Supp. 205, 207. 
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V 


The Controlling Principles in Determining A Motion 
to Dismiss A Complaint for Failure to State A Claim 
Upon Which Relief Can Be Granted | 


In Dollar v. Land, 81 U..S. App. D. C. 28, 30; 154 F. 2d. 307, 


309, affirmed 67S. Ct. 1009, 330 U.-S. 731, the Court stated: 


"Whether the motion to dismiss be initiated by the de- 
fendant or by the Court, it can stand only where it is clear 
and apparent to the Court that the plaintiff would not be 
entitled to relief under any statement of facts which could 
be proved in support of the specific claim." 


And in Continental Distilling Corporation v. Humphrey (1954), 
95 U.-S. App. D..C. 104, 108; 220 F. 2d 367: , 


"Applying the general rule often enunciated that the alle- 
gations of a complaint admitted by a motion to dismiss 
are to be construed favorably to a plaintiff * * " 


And in National Used Car Market Report v. National Automobile 
Dealers Association (1952) 91 U.S. App. D. C. 313, 314; 200F. 2d 359: 


"But the allegation must be construed favorably, not 
strictly. 'On a motion to dismiss, the plaintiff's alle- 
gations are to be taken as true and all reasonable favor- 
able inferences arising therefrom are to be indulged.'" 


And in Callaway v. Hamilton National Bank of Washington (1952), 
90 U.S App. D..C. 228, 231; 195 F. 2d 556: ! 


**On a motion to dismiss, the plaintiff's allegations 
are to be taken as true and all reasonable favorable in- 
ferences arising therefrom are to be indulged. Dioguardia 
v. Durning, 2 Cir. 139 F 2d 774. A motion to dismiss 
should not be sustained ‘unless it appears to a certainty 
that the plaintiff would be entitled to no relief under any 
state of facts which could be proved in support of the 
claim" set forth by the plaintiff. " 
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And in Machado v. McGrath (1951), 90 U..S. App. D. C. 70, 73; 


2d 706: 


"For the purposes of a motion to dismiss, a complaint 
should be viewed in the light most favorable to the plain- 
tiff. Complaints should be tested by their substance and 
by the reasonable inferences which can be drawn from them 
rather than by the nicety of their expression." 


It was held in Montgomery Ward and Co., Inc. v. Langer et al, 
2d 182, 185, 186 (C.C. A. 8th): 


"Upon motions to dismiss a complaint on the ground 
that the claim stated is not maintainable, the allegations 
of the complaint must be accepted as true. * * We are 
required to view the case pleaded in the aspect most 
favorable to the plaintiff and most unfavorable to the de- 
fendants. If, in view of what is alleged in the complaint, 
it reasonably can be conceived that the plaintiff could 
upon a trial make a case which would entitle it to some 
relief, its complaint should not have been dismissed. * 
A suit cannot properly be dismissed as not involving a 
controversy within the jurisdiction of the Court unless 
the facts of record create a legal certainty of that con- 
clusion. "’ 


It is stated in Federal Practice and Procedure, Rules Edition, 
(Civil) Barron and Holtzoff, Vol 1, pages 618, 619, Section 350: 


"A Motion to dismiss a Complaint for failure to state 
a claim on which relief can be granted admits existence 
and validity of claim as stated but challenges the plain- 
tiff's right to relief. 


"Motions to dismiss are sparingly granted and only if 
the averments in the pleading disclose with certainty the 
impossibility of stating and proving a claim upon which 
relief can be granted. * The allegations of the complaint 
must be viewed in a light most favorable to plaintiff, 
admitting and accepting as true all facts well pleaded." 
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VI 
CONCLUSION ) 

The District Court was aware of the foregoing controlling princi- 
ples (J. App. 71), and should have given effect to them in passing upon 
the District's Motion to dismiss appellant's Complaint, but failed to do 
so. Accordingly, the Order entered February 4, 1958 (J. App. 75) was 
erroneous, and should be reversed on remand, and the defendants 


required to answer to the Complaint. 


Respectfully submitted, 


John Wattawa 
1317 F Street, N.. W. 
Washington 4, D. C. 

Attorney for Appellant 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


KENNY CONSTRUCTION COMPANY, 
a corporation 
3220 Oakton Street 
Skokie, Dlinois 
Plaintiff 
vs. 


DISTRICT OF COLUMBIA CIVIL ACTION 


) 

) 

) 

) 

) 

) 

) 

) 

; 

A Municipal Corporation ) 
District Building, Washington, D. C. ) NO. 2541-57 

) ! 

and ) 

) 

ROBERT E. McLAUGHLIN ) 

DAVID B. KARRICK ) 

ALVIN C. WELLING ) 

Commissioners of the District of Columbia ) 

District Building, Washington, D. C. ) 

) 

) 


Defendants 


Filed October 10, 1957 
Harry M. Hull, Clerk 


49 Complaint for Declaratory Judgment | 
Plaintiff Kenny Construction Company respectfully shows: 
1. This Court has jurisdiction herein under Section 2201, Title 
28, United States Code, and Rule 57, Federal Rules of Civil Procedure, 
2. Plaintiff is a corporation organized and existing under the 
laws of the State of Dlinois. Defendant District of Columbia is a muni- 
cipal corporation, by Act of Congress. Defendants Robert E. McLaughlin, 





David B. Karrick, and Alvin C. Welling are Commissioners of the 


District of Columbia, and officers of said municipal corporation, and 


are made parties herein in their such capacities. 

3. On September 30, 1954, defendant District of Columbia, by 
J. N. Robertson, its contracting officer, and plaintiff as contractor, 
entered, as respective parties thereof, into Contract No. D.C. F. -C-17, 915, 
Federal Aid Project F-42 (8), which was thereafter and on October 5, 
1954 approved by the Commissioners of the District of Columbia. 

4. By said contract, plaintiff undertook, pursuant to drawings 
and specifications furnished by said contracting officer, and made part 
of the contract, to perform work in the District of Columbia in the con- 
struction of new roadways and pavements along the course of East Capitol 
Street eastward from a distance 200 feet west of the center line of 35th 
Street where it intersects East Capitol Street, to Stoddert Place, S.E.; 
to construct East Capitol Street thereat as a depressed highway 56 feet 
wide and underpassing Minnesota Avenue and 35th Street; to construct 
and install, beneath said depressed highway, and under the surface of 
the ground elsewhere, a trunk sewer 15 feet wide running east and west 
along the course of East Capitol Street, beginning 200 feet west of afore- 
said center line, at the west, and ending at said Stoddert Place, at the 
east; and to widen Minnesota Avenue on its east side south of East Capitol 


Street. 





5. The schedule of unit prices in the contract for work and 


estimated quantities of materials totalled $2, 343, 974.00, and under 
Article 16 of the contract, partial payments were to be eda to plain- 
tiff as the work progressed at the end of each calendar math, with 

10 per cent thereof retained until final completion and acceptance of 
all work covered by the contract. However, it was also provided that 
if, after 50 per cent of the work had been completed, tha laentedeting 
officer found that satisfactory progress was being made, he could 
make such partial payments in full or by retaining less than 10 per 
cent, as the Commissioners in their discretion might authorize. 

6. Complying with contract terms, plaintiff furnished Perform - 
ance and Payment Bond to the District with plaintiff as principal, and 
Standard Accident Insurance Company as surety, in the a sum of 
$2, 343,974.00, guaranteeing to "save harmless and indemnify the 
District from any and all claims, delays, suits, costs, charges, dam - 
ages, counsel fees, judgments, and decrees to which eae District may 
be subjected at any time* on account of any injuries to persons or dam- 
age to property or premises that occur as a result of any act or omission 
of the principal in connection with the prosecution of the : work, and pay 
the same. *" | 

7. Complying further with contract terms, plaintiff also fur- 


nished evidence satisfactory to the District (a) that with respect to 
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plaintiff’s operations, it carried the required insurance coverage for 
any injuries to persons, and "regular Contractor's Property Damage 
Liability Insurance providing for a limit of not less than $100, 000.00 
for all damages arising out of injury or destruction of property in any 
one accident and, subject to that limit per accident, a total (or aggre- 
gate) limit of $500, 000. 00 for all damages arising out of injury to or 
destruction of property during the life of the contract," and (b) that 
with respect to operations performed for plaintiff by subcontractors, 
it carried the required insurance coverage for any injuries to persons, 
and “regular Contractor's Protective Property Damage Liability In- 
surance providing for a limit of not less than $100, 000.00 for all dam- 
ages arising out of injury to or destruction of property in any one 
accident and subject to that limit per accident, a total (or aggregate) 
limit of $500, 000. 00 for all damages arising out of injury to or destruc- 
tion of property during the life of the contract." 

8. Work under said contract was started shortly after November 
1, 1954. Thereafter and on November 29, 1954, the President of Green- 
way, Inc., Washington, D.C., addressed a letter to District Commis- 


sioner Thomas A. Lane, with copy to plaintiff, as follows: 


"This letter is in reference to the East Capitol 
Street extension, 19th Street to Stoddert Place, project, 
now under construction. My attention has been called to 
the fact that a trunk sewer for storm water is to be 
constructed along the south side of East Capitol Street. 
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A study of the plans indicates that excavation for this 
sewer will very considerably endanger the safety of our 
existing Greenway apartment buildings at numbers 3425, 
3501, 3511, 3517, 3525, 3533, 3539 and 3547 East Capitol 
Street, as well as #2 Ridge Road, #1 Anacostia Road, and 
3650 Minnesota Avenue. * In the opinion of our engineer 
it is practically impossible to effect this construction 
without causing damage or even collapse of the adjacent 
walls. * It is felt that the design engineers have unreal- 
istically ignored this problem and should have located 

the sewer adjacent to the retaining wall of the depressed 
highway. It is not too late to effect this change, and it 
strongly urged that such action be seriously considered. * 
Since the D. C. Government has approved the design 
drawings for this project and has authorized construction 
with full knowledge of the hazards involved, we wish to 
state that we shall hold both the D. C. Government and 
the contractor respon sible for any damage to our buildings 
caused as a result of such construction. We are enclosing 
herewith photographs of the buildings taken on Saturday, 
November 20, 1954, showing conditions of auch buildings 
at that time." 


9. Plaintiff's Project Manager, Bernard H. Dempsey, gave 
effective attention to the problem so presented, and on December 29, 
1954, toward relieving the situation, submitted plans bes the District's 
engineering department for moving the trunk sewer ne tineava and 
adjacent to the retaining wall of the depressed highway, and away from 
the Greenway buildings, proposing in connection therewith “to furnish, 
handle, unload and install M-116 steel sheet piling, left in place, for 
the sum of (seven cents) $.07 per pound," "such piling to be used as 
the outside forms for the sewer and for the south edge of the retaining 
wall footings, " "extra concrete to be paid for at the unit price already 


established for this project. " 


10. In its reply thereto dated January 6, 1955, said engineering - 





department stated that it was "returning herewith your plans for the 
relocation of the trunk sewer to be built in connection with the above 
project," and that "the scheme in general is approved structurally 
with certain [two] exceptions as noted below." One such exception, of 
minor character, called for some additional top bracing at two points, 
readily effectible and presenting no issue. The other exception, namely 
that "The District will not bear any additional cost in connection with 
this change; that is, any sheet piling left in place will be at the contrac- 
tor's expense, "' was unacceptable as unreasonably imposing substantial 
expense upon plaintiff. The District had approved and accepted the 
design drawings for the project and thereby impliedly warranted their 
adequacy to contract award bidders, and had sole responsibility for 

any later required design alterations, and should have issued a change 
order for the sewer relocation. When it did not, the work necessarily 
proceeded under the original design. 

11. Thereafter and on February 24, 1955, said Greenway, Inc., 
filed Complaint in this Court (Civil Action No. 817-55) for injunction 
against the District Commissioners, and plaintiff herein, alleging that 
plans for said project, East Capitol Street Extension, 19th Street to 
Stoddert Place, S.E., had been designed by engineers engaged by the 


Commissioners, who approved and adopted them; that pursuant thereto, 


plaintiff herein had begun excavating east of Minnesota Avenue for the 
depressed East Capitol Street highway, and that the excavation depths 
and proximity of Greenway buildings created danger of an undermining 
or weakening of their footings and foundations, and of a collapsing of 
walls or other parts; that by its letter November 29, 1954 [quoted 
hereinabove, Paragraph 8], Greenway had warned of such danger, and 
requested avoiding excavating so near to said buildings, ‘for which no 
necessity existed, the Commissioners having abused their discretion 
in adopting plans therefor, as “defendants could move the course of 
the trunk sewer northward to an extent that would not interfere with 
the depressed East Capitol Street highway and yet probably relieve 

the danger now threatened as outlined above. " : 

The prayers in said Complaint were for a temporary restraining 
order, and for a preliminary injunction enjoining the defendants therein 
from proceeding according to the plan with the excavating along East 
Capitol Street in the 3400 and 3500 blocks [west of Minnesota Avenue], 
and upon final hearing for a permanent injunction fenieaining said 


defendants "from proceeding with such excavation work until the course 


of the trunk sewer is so altered as not to jeopardize the lives of plain- 


tiff's tenants and plaintiff's property." 
12. Temporary restraining order was granted forthwith, and 


the application for preliminary injunction set for hearing on March 3, 





1955. In their Opposition to said application, the Commissioners, by 
Corporation Counsel, stated in part that "the plan being attacked is 
the embodiment of much study and preparation, including the planning, 
the testing, the designing, the construction, and the myriad other 
elements involved in a project of this magnitude being developed. The 
testimony that defendants will adduce at the hearing will support the 
proposition that, engineering-wise, the principles are sound, con- 
structurally the work is being done according to accepted standards 
and procedures." In its Opposition to such application, plaintiff here- 


in presented affidavit by its said Project Manager "that he is familiar 


with all aspects of the work conducted by defendant company [Kenny] 


on the instant project, and that it has been, and is, in accordance with 
the plans and specifications approved by the Bridge Division, Depart- 
ment of Highways, District of Columbia; that the company cannot deviate 
from such plans and specifications without the written authorization of 
said Bridge Division; that in complying with said plans and specifications, 
the company has followed, and is following, operational and engineering 
procedures approved by said Bridge Division." 

At the ensuing hearing, the Court granted preliminary injunction, 
directed the defendants therein to file Answers to the Complaint, and 
set March 21, 1955, later changed on the Commissioners' motion to 


April 25, 1955, for hearing as to a permanent injunction. 





13. In their such Answer filed March 15, 1955, said Commis- 


sioners, through Corporation Counsel, stated in part: 


"These defendants admit that they do not contem- 
plate changing the present plans and specifications 
heretofore prepared by competent and expert consulting 
engineers not connected with the District Government, 
which plans were approved by District engineers. They 
further say that the method or plan of construction out- 
lined to these defendants or their representatives by 
defendant Kenny for construction of the highways, bridges 
and sewer in the 3400 and 3500 blocks of East Capitol 
Street is in accordance with sound engineering principles, 
is widely used in the construction business, is not dan- 
gerous, and will not endanger either the properties of 
the plaintiff's abutting blocks or the lives or limbs of 
the occupants thereof. 


"These defendants further say that it is impossible 
for any engineer to assert that construction of the magni- 
tude involved in the East Capitol Street extension will not 
cause minor property damage in the nature of cracked 
plaster or similar minor damage but that plaintiff and its 
tenants will be compensated for any such damage as may 
occur. In addition to the financial stability of the con- 
tractor, these defendants, in their contract with the 
contractor, have required said contractors to purchase, 
for the protection of the District of Columbia and of all 
other persons who may be affected, including the plaintiff 
and its tenants, liability insurance in maximum limits of 
one-half million dollars for injury to persons and one-half 
million dollars for damage to property." 


14. In its such Answer filed March 14, 1955, plaintiff herein 
denied that the footings and foundations of the buildings in said blocks 
would be seriously undermined or weakened, as alleged, by the con- 
templated excavations; averred that following the receipt of copy of the 
letter dated November 29, 1954 from Greenway, Inc., to said Com- 


missioners, its said Project Manager, and District engineering personnel, 
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jointly explored methods to reduce possibility of any damage to said 
buildings by such excavations; that of various methods considered, 
relocation of the sewer northward was eventually determined as most 
practical, whereupon said personnel requested said Project Manager 
to submit drawing for such change, which he did, by letter dated 
December 23, 1954; that such drawing was thereafter structurally 
approved on behalf of the District except in one minor technical aspect, 
readily resolvable; that such relocation was not effected because of 

the District's further condition that the plaintiff herein should assume 
the additional substantial cost therefor, although its contract did not 
so require; that excavating so near to said buildings is necessitated 
under the plans and specifications, from which there can be no devia- 
tion without the District’s express authorization; that all work on the 
project has been, and is being, conducted according to drawings and 
specifications, and pursuant to operational and engineering procedures, 
approved on behalf of the District. 

15. On April 4, 1955, after Greenway, Inc., had taken deposi- 
tion of said Project Manager, and had received Commissioners' notice 
for taking deposition of its President, it presented to the Court a form 
of Order, with the Commissioners shown thereon as consenting thereto, 
for dismissal of the action under Federal Rule of Civil Procedure 41 (a) 


(2), namely as "without prejudice” thereby conserving for any later 
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damage action the grounds which had been asserted. Pointing out that 
the cause was near readiness for hearing after considerable prepara- 
tion, plaintiff herein opposed such Order, contending that in the exist- 
ing circumstances the issues should be promptly decried and Greenway 
not allowed "to walk away" from its charges when trial thereon neared; 
that any order of dismissal entered without a trial should be "with 
prejudice, " anda second litigation upon the same subject matter there - 
by avoided. In reply to the Court's direct inquiry, Corporation Counsel 
reasserted that the Commissioners had no objection to a dismissal 
“without prejudice, " and the Court then signed Greenway's proposed 
Order. Work on the project therefore necessarily continued in accord- 
ance with the original plans and specifications. : 

16. In due course, to wit on February 24, 1956, came the in- 
stitution of Greenway's damage suit in this Court, namely Greenway, 
Inc., Plaintiff v. Kenny Construction Company, and District of Columbia, 
Defendants (Civil Action No. 828-56). The Complaint therein particu- 
larized respecting the location and composition of the so-called Greenway 
development owned by that plaintiff, and the contract between the defend- 
ants therein for the project construction, and then, as in the injunction 
suit, alleged that the project plan, designed by engineers engaged by 
the said District of Columbia, was inherently dangerous to buildings in 


said development, and that the District Commissioners had abused their 
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discretion in adopting it; and further alleged that the plaintiff herein 
negligently proceeded to execute said plan; that as a result of such 
abuse of discretion, and of sesh negligence, buildings in said develop- 
ment were partially destroyed, and other losses caused, in the total 
damage of $500, 000, for which judgment was demanded. 

17. The Answer thereto of plaintiff herein admitted that the 
project had been designed by engineers engaged by the District, with 
which it thereafter contracted to perform the work therefor; averred 
that such work has been performed in a workmanlike manner, and with- 
out negligence, in accordance with drawings and specifications prepared 
by said engineers, and pursuant to operational and construction proce- 
dures approved in advance by the District; that any loss to Greenway, 
Inc., resulted from defects in said drawings and specifications; that 
the District was negligent in refusing to relocate the trunk sewer; that 
Greenway, Inc., failed to care properly for its buildings, which were 
not in sound condition. 

18. Simultaneously, plaintiff herein cross-claimed against its 
co-defendant District of Columbia for all or part of any judgment ren- 
dered against plaintiff herein if it should be established that losses to 
Greenway, Inc., resulted from the District's negligence in furnishing 
faulty plans and specifications to plaintiff herein, or in refusing to re- 


locate the trunk sewer, or in unnecessarily stopping project work at a 
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critical time, or in excavating for a utility trench fronting certain of 
Greenway's buildings and not properly refilling. | 

In its Answer to the cross-claim, the District, after denying 
all allegations, averred that plaintiff herein had contracted "to safe- 
guard all abutting property and to restore any damage eased thereto 
by the work called for," and "further agreed to and did give bond 
completely indemnifying the defendant District of Columbia for claims 
for damage to persons or property caused by act or omission during 


the prosecution of the work." 


19. In its Answer to the Greenway Complaint, the District of 


Columbia, after making certain admissions and general danliie, denied 
specifically that the project plan was unwise and inherently dangerous 
as alleged, and that the Commissioners had abused their discretion in 
adopting it, or that the District had been negligent; averred that the 
District's supervision of the work on the project consisted of inspection 
to insure the use of the agreed quality and quantity of materials, and a 
completed construction in accordance with the plans and specifications; 
that any damage to the Greenway buildings resulted from their settling 
or other deterioration, because of improper construction and improper 
drainage, or resulted from the negligence of plaintiff herein or its sub- 
contractors. | 

20. Thereafter defendant District of Columbia nee -claimed 


against its co-defendant (plaintiff herein) for judgment for any and all 
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sums which might be adjudged against the District in favor of Green- 


way, averring that any damage to Greenway resulted solely from acts 


or omissions of plaintiff herein, which had agreed to safeguard all 
abutting property, and to repair and restore any damage caused by 
work under the contract, and had agreed to, and did, furnish bond to 
the District for faithful contract performance and for indemnification 
for all claims for damage caused by any such acts or omissions. 

In its Answer to that cross-claim, plaintiff herein admitted that 
it had entered into said contract with the District, and had furnished a 
bond, and denied the other allegations. 

21. On May 1, 1956, plaintiff herein, after leave granted, as 
Third-Party Plaintiff filed Third-Party Complaint in said suit against 
the partners of J. E. Greiner Company, designated Third-Party Defend- 
ant, alleging therein that any damages sustained by Greenway resulted 
from faulty plans and specifications prepared and submitted by Third- 
Party Defendant to defendant District of Columbia for the work covered 
by the contract. And plaintiff herein demanded judgment against Third- 
Party Defendant for all or proper part of any judgment recovered by 
Greenway against it. Process for Third-Party Defendant was served 
upon its business agent and representative in the District, and also upon 
the Clerk of the Municipal Court for the District of Columbia, who under 


the latter's contract with Third-Party Defendant had been designated as 
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its attorney for receiving service of process in any action arising out 
of or pertaining to the work required under that contract. 

Said Third-Party Defendant, appearing specially, thereafter 
moved to quash said services of process as invalid sie ineffective, and 
to dismiss the Third-Party Complaint. Plaintiff herein opposed. 

22. The Standard Accident Insurance Company, Detroit, Michigan, 
is surety on aforementioned Performance and Barman Bond furnished 
by plaintiff herein to the District under their contract. On September 
26, 1956, the latter moved to make said surety a party defendant or a 
third-party defendant in the Greenway suit, contend! that such im- 
pleading was required for complete relief, because said surety was or 
might be liable to the District for all of Greenway's claim against it, 
and for whatever judgment plaintiff herein might recover on its cross- 
claim against the District. Plaintiff herein opposed. | 

23. On January 30, 1957, after argument held on the foregoing 
motions, the Court (Judge Pine) signed (1) Order quashing said services 
of process upon the Third-Party Defendant's said business agent and 
representative, and upon the Clerk of the Municipal Court, and allowing 
the withdrawal, without prejudice, of the motion to dismiss said Third- 
Party Complaint, and (2) Order overruling the District's motion to im- 


plead said Standard Accident Insurance Company. 


On motion by Greenway, Inc., opposed by the District, Order 


was entered on February 12, 1957 for the calendaring of the cause as 
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of January 25, 1957. Trial on the merits has not yet taken place, and 
the time therefor is uncertain and appears rather distant. 

Plaintiff herein appealed to the United States Court of Appeals 
from the Order quashing the services of process. Oral argument took 
place on October 4, 1957, and decision is pending. 

24. Subsequent to the institution of the Greenway damage suit 
(Civil Action No. 828-56, Paragraph 16, herein above), work upon the 
project necessarily still continued under the original plans and specifi- 
cations. On August 13, 1956, final inspection of the project was made 
on behalf of the District, and all items of construction were found to be 
completed and satisfactory "with exception of restoration of private 
property," the reference being to Greenway buildings at premises 
3511, 3517, 3533 and 3547 East Capitol Street, 3650 Minnesota Avenue, 
S.E., 1 Anacostia Road, S.E., and 2 Ridge Road, S.E. 

Nothwithstanding such alleged exception, defendant District of 
Columbia on August 30, 1956 did accept the project as it had been con- 
structed, by taking formal possession thereof, and publicly opening it 
up to all contemplated uses, and diverting traffic thereto. Since that 
time, to wit since August 30, 1956, this facility has been in active, 
continuous, and full use for all purposes intended, and said District, 
and the public generally, have enjoyed all its benefits, and are con- 


tinuing to enjoy them. 
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25. Prior to August 30, 1956, the latest partis! payment which 
the District had made under its contract with defendant herein was for 
work completed by May 31, 1956. Payment for work completed in June 
and July 1956 remained outstanding. Moreover, after 50 per cent of 
the project had been completed, the District refused to forego the 10 
per cent retainage, or to withhold less than 10 per pend, from ensuing 
monthly payments, although the work was proceeding satisfactorily. 
As a result, the balance due under the contract on August 30, 1956, 
inclusive of all retainages since the work began, was $291, 131.31. In 
addition, plaintiff herein claimed $14, 800. 25 for extra work. By his 
letter April 13, 1956, the District Corporation Conse inquired of said 
Standard Accident Insurance Company, surety, whether in view of the 
pendency of certain suits, including the Greenway suit, against the 
District and plaintiff herein for damages allegedly arising from the 
project, and in view of the surety's liability under its boned, it desired 
to have further payments withheld from plaintiff herein, pending dis- 
position of the suits. By its letter dated April 25, 1956, the surety 
advised in reply: : 

"We have no objection to payment to the Kenny Construc- 

tion Company of Current estimates and retained percent- 

ages on this contract in accordance with the terms of the 

contract. " 7 


Notwithstanding, the above amounts remained unpaid. Accord- 


ingly, by letter dated October 3, 1956, addressed to aforesaid Contracting 
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Officer, formal request was made on behalf of plaintiff herein for pay- 
ment of the $291, 131. 31 and the $14, 800. 25. 

26. By his letter dated October 29, 1956, addressed to plain- 
tiff herein, the Alternate Contracting Officer denied the claim of 
$14, 800. 25 for extra work, except in minor amount, and dealt as 
follows with the claim for the $291, 131. 31: 


"By my previous letter dated September 12, 1956, 
you were notified of the damaged premises [specified in 
paragraph 24, hereinabove] which to date are the only 
properties so far as Iam aware which were damaged 
and require restoration under the terms of your contract 
prior to acceptance and final payment. 


"Paragraphs 30 and 17, respectively, of the ‘Special 
Stipulations’ of your contract provide as follows: 


" 130. CONTRACTOR'S RESPONSIBILITY FOR 
WORK. *** The Contractor will be held responsible for 
the protection and restoration of buildings, fences, sewers, 


water mains, gas mains, electric conduits, and pavements, 
streets, roads, railroads, trees, and any other structures 
affected in the prosecution of the work hereunder. (Under- 
scoring supplied) 


"117. FINAL CLEANING UP. Within fifteen (15) 
days after completion of the work, and before acceptance 
and final payment shall be made, the Contractor shall 
have cleaned and removed from the roadway, sidewalks, 
parking, lawns, and all adjacent property, all surplus 
and discarded materials and rubbish, restored in an 


acceptable manner all property, both public and private, 


which has been damaged during the prosecution of the 
work, and shall leave the whole in a neat and presentable 


condition. ' 


"In view of the requirements of paragraphs 30 and 17, 
quoted above, and pursuant to the provisions of Article 
15, Disputes, of your contract, I hereby deny your claim 
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for any further payments claimed to be due until the 
property in question has been restored in an acreptaide 
manner. 


27. Article 15, Disputes, of the Contract, cited in said letter 


dated October 29, 1956, is as follows: 

"Except as otherwise specifically provided in this con- 

tract, all disputes concerning questions arising under 

this contract shall be decided by the contracting officer 

subject to written appeal by the contractor within thirty 

(30) days to the Contract Appeals Board, whose decision 

shall be final and conclusive upon the parties thereto, 

subject to the limitations of Sec. 3(b)(2) of Reorganization 

Plan No. 5 of 1952. In the meantime the contractor shall 

diligently proceed with the work as directed." | 

Thereafter, and on November 23, 1956, pursuant to the above 
provisions, plaintiff herein appealed to said Contract Appeals Board 
from the foregoing claim denials. (Paragraph 26, hereinabove) In 
view of the size of the claim for final payment under the contract, 
namely $291, 131. 31, the Board scheduled an early separate hearing 
thereon, which took place February 12, 1957. Briefs on behalf of 
plaintiff herein, and the District, were thereafter filed. 

28. In its Findings and Decision rendered June 21, 1957, the 
Board 

(a) Found that "There appears to be agreement that the balance 
due on the contract is $291, 131. 31"; 

(b) Ruled that the question of responsibility for the restoration 


of damage was not before it, but added: 
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"Recognizing the hardship to which the contractor is 

subjected under the circumstances, it is the further 

opinion of the Board that both the District of Columbia 

and the contractor should diligently pursue the question 

of responsibility to the end that it may be resolved at 

the earliest possible time. "; 

(c) Ruled that no specific authority appears under the contract 
for retention of sums in excess of the 10 per cent of the partial pay- 
ments, and that as $291, 131. 31 is in excess of such ten per cent by 
$46, 810.18, the latter amount should be disbursed forthwith to plaintiff 


herein; 


(d) Ruled that the question of interest on partial payments with- 


held was not before it; that moreover, under prior decision of the Comp- 
troller General, the United States has been held not liable for interest 
on its obligations except where provided for by legal contract or appli- 
cable statute, and that no such authorization exists in the instant matter. 

29. In ruling also against release of the 10 per cent retainages, 
the Board, after quoting Paragraph 17 of the Special Stipulations (Para- 
graph 26, hereinabove), held that private property, damaged during the 
prosecution of the work, had not been restored; that the intent to place 
responsibility therefor on the contractor was shown by Paragraph 18 of 
the Special Provisions of the Contract, as follows: 

"PROXIMITY OF ADJACENT DWELLINGS AND PROPER- 

TIES. Dwellings and commercial establishments on the 


north and south sides of East Capitol Street and on the 
east and west sides of Minnesota Avenue are in close 
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proximity to work under this contract, and will remain 
occupied and in use throughout the construction period. 


"Attention is directed to the clearances and relative 

elevations between the trunk sewer and Buildings 1 and 

2, in the vicinity of Station 71, on the south side of East 

Capitol Street. In addition, a basement wing of the shop- 

ping center immediately north of Station 66 underlies the 

area in which flexible pavement is to be constructed under 

this contract. 

“Particular attention is directed to the responsibility 

of the contractor for the protection and restoration of 

such adjacent buildings and properties, and for pro- 

viding for the convenience and safety of the public, 

as set forth in Pars. 28 and 30 of the Special Stipula- 

tions. The Contractor shall provide such insurance 

as is herein required in order to protect his responsi - 

bility in this respect." 

The Board added that the foregoing provision for insurance to 
protect the contractor's stated responsibility did not discharge the 
obligation for such protection and restoration; that therefore, the work 
under the contract had not been completed in all its parts, and that the 
sum of $244, 321.13 "may be properly held by the Contracting Officer 
until the terms of the contract have been satisfied. " 

30. Thereafter and on July 9, 1957, plaintiff herein moved 
under the Board's Rules for reconsideration of such of its Findings 
and Decision as denied the requested full relief, and in support con- 
tended that the Board had failed to give consideration (a) to equities 
favoring plaintiff herein as spelled out in its brief under subcaptions 


"A Change Order for Trunk Sewer Relocation Should Have Been Issued, " 
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"The District's Positions in the Injunction Proceedings," "The Surety 
Consents to the Payment," and "Appellant and Its Insurance Carriers 
Have Sought to Adjust Amicably with Greenway"; (b) to the existence 
of the Performance and Payment Bond, and to its high and compre- 
hensive coverage to the District of Columbia as outlined in such brief; 
and (c) to the matters of law and fact presented in such brief under the 
subcaption "The Combination of Substantial Performance and Retention 
of Benefits Therefrom"; and that its failure to give such consideration 
was prejudicial error. 

The motion for reconsideration was denied on August 2, 1957, 
and the Board's Decision filed June 21, 1957, thereby became final. 

31. Under Title 23 as amended, United States Code, highway 
projects by and within a State, the District of Columbia, and a Terri- 
tory, may receive Federal financial aid, not to exceed 50 per cent of 
the estimated cost thereof, for projects approved by the Secretary of 
Commerce, preference therefor to be given to such projects "as will 
expedite the completion of an adequate and connected system of highways, 
interstate in character," the latter being designated as primary high- 
ways as distinguished from "secondary or intercounty highways." 
For the receiving of such aid, said Secretary must first approve the 
project design, and thereafter whatever surveys, plans, specifications 


and estimates he may want furnished to him, and the construction work 
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must then be carried out under the direct supervision of the State, 
District, or Territory, subject to inspection and approval by said 
Secretary and according to regulations prescribed in said Title, such 
projects being characterized as Federal Aid Projects. ) 

32. Pursuant to said Title 23, the East Capitol Street Exten- 
sion Project, subject of the contract between the District of Columbia 
and plaintiff herein, was jointly "programmed" by the District's 
Highway Department, and by the Bureau of Public Roads, United States 
Department of Commerce, the prospective highway therein rated as 
interstate and primary, and Federal aid obligated on a 50 per cent 
basis for the project's cost except as to the trunk sewer. In the Dis- 
trict's ensuing Invitation for Bids for contract award for construction 
of such project, in the caption and text of the contract itself, and in 
the text of said Performance and Payment Bond, the bonkeatd was 
generally referred to as “Contract No. 5, East Capitol Street Exten- 
sion, 35th to Stoddert Place, S.E., Federal Aid Project No. F-42(8), " 


thereby indicating a joint project sponsorship by the District of Columbia 


and the United States. 

33. Section 321, enacted May 11, 1954, of Title 41, United 
States Code, provides, inter alia, (a) that no decision by a head of 
department or board in a dispute arising under a contract entered into 


by the United States, shall be final and conclusive if it is "capricious 
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or arbitrary, " and (b) that "no Government contract shall contain a 


provision making final on a question of law the decision of any admini- 
strative official, representative or board." Although said statute 
refers to a Government contract, its provisions are nevertheless per- 
suasive or controlling herein because of basic participation by the 
United States in the subject project. Furthermore, said Contract 
Appeals Board in its said decision June 21, 1957, in effect admitted 
efficacy herein of United States Statutes or Government rulings, when, 
as an authority for denying interest on payments withheld, it stated: 

"Moreover, the Board hastens to add that in reviewing 

a similar problem where interest had been claimed to 

run against payments due under a contract, the Comp- 

troller General on May 17, 1948, stated: 'As we stated 

in the statement of January 23, 1948, it is well settled 

that the United States is not liable for interest on its . 

obligations except where interest is stipulated for in 

legal and proper contracts, or where the allowance of 

interest is specifically directed by statute.' (27 C.G. 

690). The Board finds there is in this contract no stipu- 

lation for interest nor is there any specific provision in 

the statutes applicable to this contract wherein interest 

is required to be paid." 

As the subject contract was signed by the respective parties 
subsequent to the enactment of said Section 321, namely on September 
30, 1954, (Paragraph 3, hereinabove), that portion of contract Article 
15 (Paragraph 27, hereinabove) which provides that the decision of the 
Contract Appeals Board shall be final and conclusive on all disputes 


concerning questions arising under the contract, is violative of expressed 
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Congressional purpose, and does not exempt the Board's decision on 
questions of law from judicial review. : 

34. The Board's decision is arbitrary and/or en and 
under said Section 321 is not final and conclusive, bepanse it failed to 
take into account from the record before it : 

(a) That following receipt of the letter noveniber 29, 1954 from 
said Greenway, Inc. (Paragraph 8, hereinabove), defendant District 
of Columbia should have issued a change order for alceation of the 
trunk sewer as was then suggested by plaintiff herein (Paragraph 9, 
hereinabove); | 

(b) That in their Opposition to the preliminary injunction sought 
in Greenway's action instituted February 24, 1955 to enjoin excavating 
for said trunk sewer until its course had been altered (Paragraph Li, 
hereinabove), the Commissioners of the District of Columbia assured 
the Court that "constructurally the work is being done according to 
accepted standards and procedures;" : 

(c) That when Greenway, Inc., moved on eve of trial in that 
action, namely on April 4, 1955, for its dismissal, without prejudice 
(Paragraph 15, hereinabove), said Commissioners declined to join 
with plaintiff herein in opposing, by insisting either gon trial ora 
dismissal with prejudice, but instead consented to the: motion, which 


was thereupon granted, and they thereby furthered Greenway's avoidance 
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of trial on the issues at that early date, and kept the legal avenue open 
for its pending damage action (Paragraph 16, hereinabove), basic 
factor in the District's withholding of final payment from plaintiff. 
herein; 

(d) That in response to written inquiry to it from the District's 
Corporation Counsel, said Standard Accident Insurance Company, 
surety on said Performance and Payment Bond, by letter dated April 
25, 1956, advised despite the pendency of said damage action, that 

"We have no objection to payment to the Kenny Con- 

struction Company by the District of Columbia of 

current estimates and retained percentagés on this 

project in accordance with the terms of the contract." 

(Paragraph 25, hereinabove) 

(e) That the project has been in full and active use by the Dis- 
trict of Columbia, and by the public generally, continuously since 
August 30, 1956, on which date the District took formal possession 
thereof and publicly opened the facility for all the purposes which had 
been contemplated. (Paragraph 24, hereinabove) 

(f) That the District of Columbia already has a great excess of 
protection herein against claims for damage to property, by virtue of 
the provisions of said Performance and Payment Bond in penalty of 
$2, 343, 974.00 (Paragraph 6, hereinabove), and by virtue of the liability 


insurance coverage for plaintiff herein and its subcontractors in the 


maximum total of $1,000,000.00. (Paragraph 7, hereinabove) 
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35. The Board's ruling is rested upon wrong views of the con- 
tract, and thereby erroneously decided questions of law, in that 

(a) After first ruling that the question of responsibility for 
restoration of damage was not before it, the Board held later that 
buildings damaged in the operations were subject to protection and 
restoration by plaintiff herein under Paragraph 17 of the contract's 
Special Stipulations (Paragraph 26, hereinabove), and ander Paragraph 
18 of the contract's Special Provisions (Paragraph 29, hereinabove), 
although said Paragraph 17 is without applicability, as shown by its 
caption and text, and although plaintiff herein provided the liability 
insurance, as directed by said Paragraph 18, to protect any such 
responsibility by it thereunder; | 

(b) The Board ruled that compliance by plaintiff herein with 
the requirement in said Paragraph 18 for such liability insurance does 
not discharge its stated responsibility for such protection and restora- 
tion, although in their Answer in Greenway's aforementioned action to 
enjoin, instituted February 24, 1955 (Paragraph 11, hereinabove), the 
Commissioners of the District, in opposing, stated in part: 

"Plaintiff and its tenants will be compensated for any 

such damage as may occur. In addition to the financial 

ability of the contractor, these defendants, in their 

contract with the contractor, have required said con- 

tractor to purchase, for the protection of the District 


of Columbia and of all other persons who may be affected, 
including the plaintiff and its tenants, liability insurance 
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in maximum limits of one-half million dollars for injury 
to persons, and one-half million dollars for damage to 
property. "'; 


(c) The Board ruled in effect that the coverages expressly 


designated in the contract for any damage to property, namely the 
coverage under the Performance and Payment Bond to the District of 
Columbia in penalty of $2, 343,970.00, and the coverage under the 
liability insurance in maximum total of $1, 000, 000.00, could be uni- 
laterally enlarged by the District, by superimposing thereon the added 
coverage of unpaid retainages totalling $244, 321.13, such threefold 
coverage being contrary to the intent under the contract. 

(ad) The Board ruled that interest is not allowable on amounts 
remaining unpaid under the contract, notwithstanding their liquidated 
character, and precedent and authority for such allowance. 

WHEREFORE, Kenny Construction Company, plaintiff herein, 
prays: 

1. That the Court assume jurisdiction hereof, and direct speedy 
hearing herein, and advance upon the calendar; 

2. That the Court declare the rights and other legal relations 
of the parties hereto, and, after hearing herein, enter judgment for 
plaintiff against defendants herein, declaring 

(a) That said Decision of said Contract Appeals Board is re- 


viewable by the Court; 





29 


(b) That the sum of $244, 321.13, representing the retained 
percentages, is being wrongfully withheld from plaintiff herein, and 
is forthwith due and payable to it by defendant District of Columbia, 
together with interest thereon at six per cent per annum from August 
30, 1956, to date of payment; 

(c) That interest on the sum of $46, 810. 18 is die and payable 


to plaintiff herein by said District at six per cent per annum from 


August 30, 1956, to date of actual disbursement of said sum to plain - 


tiff herein as directed in said Decision. 
3. That the Court grant such other or further relief to plain- 
tiff herein as may be meet or required, and also costs. 


KENNY CONSTRUCTION COMPANY, 
Plaintiff | 


By /s/ John J. Kenny 
President 


STATE OF ILLINOIS ) 
) ss: 
COUNTY OF COOK ) 
John J. Kenny, being first duly sworn, on oath deposes and 
says that he is the President of plaintiff herein a corporation, and is 


authorized to sign and verify the foregoing Complaint on its behalf; 


that he has read the foregoing Complaint by him subscribed, and knows 
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its contents, and that the statements therein are true and correct, to 
the best of his knowledge, information and belief. 
/s/ John J. Kenny 
(o) : nny 


Subscribed and sworn to before me this 7th day of October, 


xe KK KKK KK KK K 


Filed November 12, 1957 


Harry M. Hull, Clerk 


MOTION OF DEFENDANT DISTRICT OF COLUMBIA TO 
MP LAIN 


The defendants, District of Columbia, and Robert E. McLaughlin, 
-David B. Karrick and Alvin C. Welling, Commissioners of the District 
of Columbia, move the Court to dismiss the complaint filed herein on 
the ground that the Court is without jurisdiction to entertain said com- 
plaint, or, in the alternative, that the complaint fails to state a claim 
upon which relief can be granted. 


CHESTER H. GRAY JOHN A. EARNEST 
Corporation Counsel, D.C. Assistant Corporation Counsel, D.C. 


GEORGE C. UPDEGRAFF OWEN J. MALONE 

Assistant Corporation Counsel, D.C. Assistant Corporation Counsel, D.C. 
Attorneys for defendants 
District Building 
Washington 4, D. C. 
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44 Filed March 10, 1958 
Harry M. Hull, Clerk 


The above-entitled case came on for hearing on MOTION TO 
DISMISS, before the Hon. John J. Sirica, Judge. : 
Appearances: 
On behalf of the plaintiff: 
John Wattawa, Esq. 
On behalf of the defendants: 


John A. Earnest, Ass't. Corp. Counsel 


PROCEEDINGS | 
THE DEPUTY CLERK: Kenny Construction Company v. Dis- 
trict of Columbia, et al. , 
THE COURT: How long will this motion take? | Will it take 
over a half hour? ; 
MR. EARNEST: I don't think the movant will take more than 
15 minutes, outside. : 
45 THE COURT: Mr. Wattawa, how much time will you need? 
MR. WATTAWA: I think I will need a half ve 
THE COURT: Under the rules of our motions court, any 


motion that takes over half an hour should go to Judge Holtzoff. If you 
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are going to take at least half an hour, and the District fifteen minutes --- 


MR. WATTAWA: I think I can take less than a half hour. 

THE COURT: All right, I will hear you. 

MR. EARNEST: If it please the Court, the defendant has filed 
a motion to dismiss this complaint for declaratory judgment on juris- 
dictional grounds. 

THE COURT: Let me stop you a second, Mr. Earnest. I read 
the pleadings yesterday and I notice one of the objections to your motion 
is that you are asking that the complaint filed herein be dismissed on 
the ground that the Court is without jurisdiction to entertain said com- 
plaint, and I think under Rule 12 are set forth the various grounds that 
must be shown for a motion to dismiss. 

Do you contend that the Court is without jurisdiction over the 
subject matter of this case? 

MR. EARNEST: Not over the subject matter. 

I might say this, Your Honor, with respect to what we are 
asking: We say that, based on the authorities and the Supreme Court's 
interpretation of this very type of contract, in fact, this very section 
that we have before you this morning, the courts have said your remedy 
is gone, exhausted and is absolutely final once you have asserted and 
utilized the remedy you contractually --- 


THE COURT: I realize the point you are going to make, but do 


33 


you want to proceed under the motion as drafted, without any change 
of language? | 

MR, EARNEST: I follow to the next thing, failure to state a 
claim, and it must be decided by you as a jurisdictional matter to 
begin with, so in either event I will amend the complaint, if --- 

THE COURT: What language do you want to use'in your amended 
motion here? I will permit your amendment. | 

MR. EARNEST: I will make it a second ground Yor failure to 
state a claim. | 

THE COURT: Do you object to that? 1 

MR. WATTAWA: I didn't quite hear what was said. 

THE COURT: Mr. Earnest is going to amend the motion to 
dismiss the complaint by adding a second ground, to the effect that the 
complaint fails to state a cause of action or a complaint upon which 
relief can be granted. : 

MR. WATTAWA: Yes, I do object. Iam not prepared to meet 
that issue at this time. ; 

THE COURT: Very well, if you are not prepared to meet it, 

I will grant you a continuance. , 

MR. EARNEST: That defense is so implied in the motion here 
that, if I may say so, this is a baseless statement. | 

THE COURT: I don't want to pass on that, Mr. Earnest, whether 


it is well based or not, but I think as long as you are going to add another 
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ground, that this motion fails to state a cause of action or an action 
upon which relief can be granted, I do think counsel for the plaintiff 
should have a reasonable opportunity to file memoranda and authori- 
ties in opposition to it. 

It is an important case, involves a lot of money, a considerable 
amount of money. I will give counsel an opportunity to file an amended 
opposition to your amended motion. 

MR. WATTAWA: In his amendment to the motion, Your Honor, 
would he support that also by points and authorities so that I will know 
which points to answer? 

THE COURT: Suppose you do this, Mr. Earnest, in order to 
have the record clear. Suppose you file your amended motion, as you 
have stated you would, serve him with a copy and give him an oppor- 
tunity to file an answer. Then the clerk will set it down for further 
hearing. 

MR. EARNEST: I would just as soon amend it right now, by 
inserting one phrase. 

THE COURT: Do you want to write it in here, then? 

MR. EARNEST: I would prefer to do it that way. 

THE COURT: I will let you write it in, and I will give counsel 
as much time as I think he needs to file an opposition. 

MR. WATTAWA: Your Honor, may I inquire whether the points 


and authorities which are supposed to support the present motion will 


also support the motion as amended? 
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THE COURT: Are you going to rely on the same points and 
authorities you have attached to the motion? 

MR. EARNEST: Exactly. , 

THE COURT: With respect to the amended motion. Then he 
won't have to furnish any other points and authorities. | 

MR. EARNEST: Whatever time Your Honor cares to give me 


then. 


THE COURT: All right, I will give you -- how many days do 


you think you will need? 

MR. WATTAWA: Eight days. : 

THE COURT: Very well. The case will erobatily be put on 
for argument the first part of January. Very well, you may have eight 
days to answer. : 

Miss Barick, I guess you will have to put it down the first part 
of January. : 

THE DEPUTY CLERK: January 6, Monday. 

MR, EARNEST: Thank you, Your Honor. ) 

THE COURT: I think that will protect your record for both 


sides. 


** *¥ eK KKK KK KE KK XK 
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Filed April 17, 1958 
Harry M. Hull, Clerk 
The above-entitled matter came on for hearing before the 
Honorable RICHMOND B. KEECH, at 10:00 a. m. 
APPEARANCES: 
On behalf of the plaintiffs: 
JOHN WATTAWA, Esq. 
On behalf of the defendants: 


OWEN J. MALONE, Esq. , 
Assistant Corporation Counsel. 


PROCEEDINGS 
MR. MALONE: My name is Owen J. Malone, Assistant Corpor- 
ation Counsel. 
This matter comes before the Court on motion of the District of 
Columbia to dismiss complaint for declaratory judgment. 
I think it is significant for the Court to know something of the 


background of the complaint. Although the Court must have observed 


from the beginning that in its motion the District contests the right of 


the plaintiff to have this action heard in this Court, our motion goes to 
the jurisdiction of the Court. 

Back in 1954 the Kenny Construction Company and the District 
of Columbia entered into a highway construction contract. It involved 


the construction of a portion of East Capitol Street. 
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The work on the roadway was completed sometime, I believe, 


in 1956. : 

However, in the course of the construction work certain damage 
resulted to adjacent property, private property lining East Capitol Street 
along the course of the work. : 

Your Honor, under the provisions of the contract between the 
contracting company and the District of Columbia, specifically Section 
16 of the contract, partial payments were made to the contractor as the 
work on the project progressed. } 

Pursuant to Section 16 of the contract, 10 peitent of the partial 
payments were withheld by the District of Columbia as pétenk, authorized 
retent, under this provision of the contract. ! 

Following the completion of the work, Kenny Construction Com- 
pany made application to the contracting officer for the payment of the 
funds retained. . 

The contracting officer considered the problem, including the 
complaints of property damage along the course of East Capitol Street 
where the work was being done, and decided pursuant to the contract, 
paragraph 17 of the contract, special stipulations, which provide for 
the restoration of property. : 

In other words, under the special stipulations of the contract, 


the contractor was responsible for all restoration of any damages or 
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anything that might occur as a result of his omissions or commissions 
in this work. 

The contracting officer, on October 29, 1956 -- I beg your par- 
don, on October 14, 1956, noted that certain items under the contract 
had not been completed, and consequently the contracting officer denied 
the request for the payment of the retent. 

Pursuant to Article 15 of the contract, which is the disputes 
articles in this contract, the contractor then carried his appeal in writ- 
ing to the Contract Appeals Board of the District of Columbia. 

The Contract Appeals Board, on February 12, 1957, heard the 
case, considered it, and on June 21, 1957, denied the request. 

The District relies on Article 15, the dispute article of the con- 
tract in question, which reads as follows: 

“Except as otherwise specifically provided in this 

contract, all disputes concerning questions arising under 

this contract shall be decided by the contracting officer 

subject to written appeal by the contractor within 30 days 

to the Contract Appeals Board, whose decision shall be 

final and conclusive upon the parties thereto, subject to 

the stipulations of section 3(b)2 of Reorganization Plan 

No. 5 of 1952. 

"In the meantime, the contractor shall diligently 


proceed with the work as directed." 
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It is the District's contention that this disputes article sets 
forth the exclusive remedies. It concerns all savaltons arising under 
this contract, including the question that the plaintiff in this action has 
raised, the question of payment of the retained portion of the price. 

In support of our position, we invite the Court's attention to the 
case of U.S. against Moorman, 338 U. S. 458. | 

There, Your Honor, the Court had before ita federal government 
construction contract. : 

I might point out that the disputes article in the federal govern- 
ment contract differed from that before the Court this morning in that 
that disputes article referred solely to the questions of fact. 

It did not, as our disputes section does, cover all questions 
arising under the contract. : 

- The Court construed the provisions of the contract involved in 
the Moorman case -- if Your Honor will indulge me while I find the 
appropriate language -- well, in considering the —e article of the 
contract in the Moorman case, the Court construed the disputes article 
of that contract plus another pertinent section of that contract known as 
paragraph 2-16 of the specifications therein, which cena to cover the 
field insofar as both questions of fact are concerned and questions re- 
lating to extra work under the contract was concerned, which happened 
to be the case before the Court in the Moorman case, to fully cover the 


situation presented. 
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The Court there construed the provisions of the contract so as 
to accord finality to the administrative rulings in accordance with the 
procedures provided in the contract itself. 

Your Honor -- 

THE COURT: Does that section of the Moorman contract relate 
to actions for extras? 

MR. MALONE: The action itself was for extra work required 
under the contract. 

The argument made before the Court of Claims in that case was 
the argument based on the question of interpretation. 

It was contended in the Court of Claims by the contractor that 
the question involved an interpretation of the provisions of the contract 
and consequently was a question of law rather than a question of fact. 

However, the Court in reading the contract itself found not only 
the disputes provision, which related to questions of fact, but also a 
provision in the special stipulations of the contract which related to 
questions which might arise in the event extra work was demanded. 

That was paragraph 2-16 of that particular contract, and provided 
that the decisions of the appointed agent of the contracting government 


should be final and conclusive. 


The next case the District relies on is that of Wunderlich against 


U. S., which is 342 U. S. 98. 
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Again, the U. S..Supreme Court had before it Article 15 of the 


standard government contract. 


Again, we make the point that Article 15 of the standard govern- 


ment contract relates to questions of fact. . 

The Court had this to say in reversing the Court of Claims. 
"The same article 15 of the government contract was before this Court 
recently, and we held after review of the authorities that such articles 
were valid, U.S. v. Moorman. Nor was the Moorman case one of first 
impression. Contracts both governmental and notvats had been before 
this. Court in several cases in which provisions equivalent to Article 15 
had been approved and enforced in the absence of fraud or such gross 
mistake as would necessarily imply bad faith or failure to exercise 
honest judgment. " | 

The Court then cites Kilburn against the U. S,, 97 U.S. 398, 
Sweeney against the U..S., 109 U. S&S, 681, Martinsburg and P. R. 
Company v. Marsh, 114 U. S. 553, Chicago F. S.G. S&C. R. Com- 
pany v. Price, 138 U. S. 185. | 

Continuing, the Court had this to say: 

"In Ripley against the U. S,, 223 U.S. 695, gross 
mistake implying bad faith is equated to fraud. Despite 
the fact that other words such as ‘negligence’, 'capricious- 


ness', and ‘arbitrary’, have been used in the course of the 
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opinions, this Court has consistently upheld the finality of 
the Department heads' decision unless it was founded on fraud 
alleged and proved. By ‘fraud’ we mean conscious wrong- 
doing, an intention to cheat or to be dishonest. The decision 
of the department head, absent fraudulent conduct, must stand 
under the plain meaning of the contract." 
Your Honor, the District's position here is this: 
A contract entered into between the District of Columbia and the con- 
tractor at arm's length, that the provisions of the contract are clear 
and unambiguous, that they were understood by the contractor when he 


entered into them and they certainly should be enforced at this stage. 


We believe under the decisions in Moorman, in Wunderlich, in 


the decisions that have been cited by the Supreme Court in those cases, 
that finality must be accorded to the decision of the Contract Appeals 
Board here. 

In his memorandum in opposition to the memorandum submitted 
by the District, the contractor makes his point, that in the contract -- 
or the contract requires of the contractor a performance bond in the 
amount of the contract, which is considerably in excess of $2 million. 

Likewise, it requires that the contractor post liability insurance 
to cover property damages and also personal injuries. 

It was the position of the contractor that this was sufficient 


fulfillment of its obligation to restore property. 
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The District of Columbia feels that naturally these requirements 
had been made but in addition to these requirements there is the retent 
provision of this contract, Article 16. : 

The retent provision provides that a portion of the payments may 
be retained until final and complete acceptance of all ink. 

Under this particular contract, the work has abe been finally 
accepted. | 

There are, for instance, pending in the court today, in this 
court and in the Municipal Court, claims arising out of the conditions 
that existed on East Capitol Street. . 

Another point made by the contractor is that Section 321 of the 
U. S. Code, which was enacted prior to the negotiation and execution 
of the contract here involved removes the case from any application of 
the Wunderlich decision. : 

However, if I may quote Section 321 -- before mentioning this, 
the District is prepared to admit that Section 321 -- and the contractor 
makes this point -- was enacted following the aecetien in Wunderlich, 
that the Congress made modifications concerning the pleading of the 
defense of finality where government contracts are concerned. 

However, Your Honor, I think it is important baal certainly 
critical in this case, to note that Section 321 provided as follows: 


"No provision of any contract entered into by the U.S." -- 


at 
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Therein lies the difference. The U.S. is specifically covered 
by Section 321 of the Code, Title 41, but it makes no reference to the 
District of Columbia. 

The contractor will argue that the District of Columbia, for pur- 
poses of this case, should be brought within the provisions of Section 321. 

However, I think that, Your Honor, the Court is certainly able 
to judicially note the distinction between the U. S. Government as an 
entity and the District of Columbia government as an entity. 

-- "relating to the finality or conclusiveness of any decision 

of head of any department or agency or his duly authorized 

representative or Board, in a dispute involving a question 

arising under such contract that shall be pleaded in any suit 

now filed or to be filed as limiting judicial review of any such 

decision, to cases where fraud of such official or said repre- 

sentative or Board is alleged." 

Your Honor will recall my quotation from: Wunderlich: 

"Provided, however, that any such decision shall be final and 
conclusive unless the same is fraudulent or capricious or arbitrary 
or so grossly erroneous as necessarily to imply bad faith or not sup- 
ported by tangible evidence. " 

In its complaint for declaratory judgment, the plaintiff does make 
the point that the action of the Contract Appeals Board was capricious, 


was arbitrary. 
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In doing that he goes -- in his complaint in suport of that -- he 
goes into a detailed description of not only the negotiations under the 
contract but problems that arose while the contract was being executed. 

The District, this morning, does not feel that on this motion it 
should get into the factual background of this because our sole contention 


is that the decision of the contracting officer supported by the decision 


of the Contract Appeals Board is final and conclusive as the contract says 


on the parties thereto. ) 

If Kenny Construction Company had the contract to enter into 
again, it may well not do so but that is not argument for disregarding 
the clear, unambiguous terms of the disputes article of this contract. 

That is all I have, Your Honor. : 

MR. WATTAWA: May it please the Court in the Moorman case 
there was the disputes article somewhat similar to the disputes article 
in this case, but in addition to that the specifications of paragraphs No. 
2 to 16 did specifically provide that if there was any euéetinn at any time 
as to whether the contractor was required to perform certain work, that 
then he had to take the matter up with the contracting officer and in turn 
there was appeal to the head of the department and the decision of the 
head of the department would be final. | 


There are no such provisions in this contract. 
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There is merely disputes article No. 15 and it says that in the 
meantime, pending a determination of the dispute, that the contractor 
shall continue his work. 

The Contractor takes the position that the work is completed and 
was completed as far back as August 1956. 

THE COURT: Excuse me. Would that be as to the question of 
fact and determination by the contracting officer, which would be final? 

You say there is a dispute as to whether or not Article 15 here 
be applicable because you take the position that the work has been com- 
pleted. 

MR. WATTAWA: Yes, sir. 

THE COURT: That raises a factual issue, doesn't it? If it 
doesn’t, would the finality prescribed by the statute come into play? 

MR, WATTAWA: The question is the matter of interpretation 
of the provisions of the contract. Whether work is completed depends 
upon the interpretation given to certain provisions of the contract. 

For that reason I think I should like to go into the background of 
the matters. 

THE COURT: I am just asking questions. 

Go ahead. 

MR. WATTAWA: The Moorman case, as I say, had that specific 


provision, paragraphs 2 to 16, which provided that there should be this 
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reference in case a contractor raises a question as to whether he was 
required to do certain work. | 

Then, as I point out in my points and authorities, the Moorman 
case was handed down by a split decision and later on Congress enacted 
the section which took away the effect of the Moorman case. 

So that I feel the Moorman case is hardly an articeaty at this 
time. | 

To go back somewhat, Your Honor, paragraph 8 of the peti- 
tioner's complaint shows that on November 29, 1954, the Greenway 
Corporation addressed a letter to Commissioner Lane and urged re- 
location of the trunk sewer. 

The project here had to do with the widening of a street, with 
the laying of a trunk sewer, and with the construction of an underpass 
and the trunk sewer was to be underneath the floor of the underpass. 

That trunk sewer, as it was set out in the plans and specifica- 
tions, was to be pretty close to the south of the underpass, to the 
bottom of the underpass. 

In this letter of November 29, 1954, the Greenway Company, 
which is the plaintiff in another suit in this court, put the District of 
Columbia on notice and said that the plans, in its opinion, were unsound 
and that the plan it thought was hazardous and dangerous, and suggested 


that the trunk sewer be located somewhat to the north. 
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The District of Columbia refused to issue a change order. 

The Kenny Construction Company said it was willing to move the 
trunk somewhat to the north and submitted a plan to that effect. 

The District of Columbia said while it approved of the plan 
that the work would have to be done at the contractor's own expense and 4 
the contractor didn't feel he should be required to incur that financial 
expense. 

So the trunk sewer was not relocated. 

In February 1955, came an injunction suit against the contractor 
and against the District of Columbia. It alleged that the District of 
Columbia had abused its discretion and again urged the relocation north- 
ward of the trunk sewer. 

In opposing this motion, the District said that constructurally 
the work is being done according to accepted standards and procedure. 

That is cited in paragraph 12 of the petition. 

The Kenny Company, in its points and authorities, said that 
the work is in accordance with plans and specifications approved by the 
District from which the Kenny Company could not deviate without the 
express authorization from the District. 

In answer to the injunction suit, the District said it did not 
intend to change the plans. Kenny's work is sound, and Kenny had 


financial ability, and liability insurance up to the extent of $1 million. 
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Kenny's answer repeated that no deviation was possible without 
express authorization. | 

The work is being done according to drawings and specifications 
and pursuant to operational and engineering procedure approved by the 
District. i 

That is paragraph 14 of the petition. | 

As the case got ready for trial, the Court cute a restraining 
order on ex parte showing. Then on a hearing, Judge Kirkland granted 
preliminary injunction. | 

In that case shortly before the trial date the plaintiff moved for 
a dismissal, for the voluntary dismissal of the suit under Federal Rule 


41, voluntary dismissal. 


The Kenny Construction Company had prepared its case, and 


the District too. , 

The Kenny Construction Company opposed the motion and 
asked that the case go to trial and this was back in April 1955, or that 
the case be dismissed with prejudice. | 

However, the District of Columbia consented te the dismissal 
of the case without prejudice and it was so dismissed and that merely 
left the avenue open for a later suit for damages whieh is now pending. 

THE COURT: You mean in fact there has been a new suit? 


MR. WATTAWA: Yes, sir. I will cometo that in a minute. 
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So the dismissal of the injunction suit in April 1955 was without 
prejudice. 

The District of Columbia consented to such a dismissal and 
Kenny Company objected. 

If the trial had taken place and if suit had not been dismissed, 
there would have been determination at that early date of many of the 
issues here involved. 

If the plans and specifications were insufficient as the Kenny 
Company has alleged, that could be determined at that time and I think 
much of the damage that has occurred would be reduced or minimized, 


if not avoided entirely. 


Then came the Greenway case. 


In 1956 the Greenway Company filed a suit alleging the District 
of Columbia had abused its discretion. 

So that three times the Greenway Company alleged that the plan 
was dangerous and that the District had abused its discretion in adopting 
its plans. First, when the Greenway Company wrote the letter to 
Mr. Lane and second when the Greenway filed the injunction suit and 
third when the Greenway Company filed the damage suit, which is now 
pending. 

Kenny has answered to the damage suit. 





18 


o1 


In that damage suit the Kenny Company has taken the position 
that its work was in strict accordance with the plans and specifications, 
that it could not deviate from those plans without express authorization 
from the District, which the District would not give, and that therefore 
any damage that did occur was not the fault of the Kenny Company. 

The Kenny Company did more than that. 7 

It filed a third party complaint to bring in the architects and 
engineers who drew the plans and prepared them for the District and 
that was the Greiner Company in Baltimore. | 

We had some trouble getting service of process upon them. 

We did serve the Municipal Court Clerk, Mr. Bramhall, pursuant to 
the provisions of the contract between the District of Columbia and the 
Greiner Company. : 

The Greiner Company moved for a quashing of that service and 
Judge Pine granted the motion to quash the service. | 

We took the matter to the Court of Appeals and they reversed 
and said the service was good. : 

The Greiner Company has filed its Answer. | 

There are four parties. There is the District, Kenny Company, 
Greiner Company, and, of course, the plaintiff, Greenway. 

As Mr. Malone said, the matter went before the District Con- 


tract Appeals Board because they were holding back $291, 000. 
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The Contract Appeals Board ruled that the contracting officer 
was improperly holding back $46,000, but said that 10 percent could be 
held until the property has restored and that amount is $244, 000. 

Finally, inspection of the property took place on August 13, 1956, 
and it was O. K.'d by the District, with the exception of restoration of 
private property. 

On August 30, 1956, the District took possession of that project 
and it has been in full use by the District ever since. 

Mr. Malone has mentioned several times that the project was 
completed in August 1956. We quite go along with that. 

I say under the authorities that there was acceptance by the 
District of this project on August 30, 1956, because the authorities 
show where there is substantial performance and use of the project 
that is considered as acceptance. 

The District Contract Appeals Board ruled that the question of 
responsibility for the restoration of damages was not before it. Then 
it went on and this is quoted in one of the paragraphs of the petition: 


“Recognizing the hardship to which the contractor is subjected 


under the circumstances, it is the further opinion of the Board that the 


District and contractor should diiigently pursue the question of respon- 


sibility to the end that it may be resolved at the earliest possible time." 
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Then it stated that the intent was to place responsibility on the 
contractor for restoration of private property as shown by Paragraph 
18 of special provisions of the contract, that Kenny did not discharge 
its obligations, and that $244,000 may be properly held by the contracting 
officer until the terms of the contract have been satisfied. 

However, the issue of responsibility was already before this 
very court, because the Greenway damage suit was filed in February 
1956, and the District Contract Appeals Board did not make its decision 
until June 1956. 3 

I had made known to the District Contract Appeals Board that 
the matter of responsibility was already before this Court. 

So I say, to that extent that the ruling of the District Contract 
Appeals Board has impinged upon the authority of this. Court. A basic 
question -- | 

THE COURT: You say "impinged." There has been no adju- 
dication so there is no conflict. There is just a hope expressed by the 
plaintiff. : 

MR. WATTAWA: The District Contract Appeals Board has in 


effect said that the responsibility for the restoration of this property is 


the responsibility of the Kenny Company. 
THE COURT: Under the terms of the contract? 
MR. WATTAWA: Yes. 
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THE COURT: With the right of 10 percent retent if that had not 
been done. 

MR. WATTAWA: That may be construing the terms of the con- 
tract. We take the position that is improper construction and that 
construction of the terms of the contract is a legal matter which lies 
in the authority of the Court. 

THE COURT: It can be a mixed question of facts and law. It 


has to be. Your recital of the action of the Contract Appeals Board says 


there hasn't been restoration of these private properties which is one 


of the ingredients of the contract. 

MR. WATTAWA: It says there has not been restoration. 

It says, in effect, that the responsibility for that is the respon- 
sibility of the Kenny Company. 

THE COURT: Because of a factual situation. 

MR. WATTAWA: I don't know, I can't say. 

They do make that interpretation. 

I think that is not a matter for the Contract Appeals Board. I 
think they can decide questions of fact. 

THE COURT: Let me make it simple for you, if I can. 

The road goes past John Brown's house and when it does it 
undermines it and the house starts subsiding and you get some cracks 
in there. 
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The Contract Board gets that information and they determine 
that there hasn't been any restoration. Isn't that factual? 

MR. WATTAWA: Yes. : 

THE COURT: Isn't that what they are saying here? 

MR. WATTAWA: In effect, yes. But then the question: 

Whose responsibility is that? ; 

THE COURT: Doesn't the contract go further and say that when 
you get these things done and it has been determined by the Contract 
Board that that is final, and another provision of that contract says you 
can keep 10 percent retent? | 

MR. WATTAWA: The contract says until there is completion 
and acceptance of the work. | 

THE COURT: There hasn't been any completion and acceptance 
of this work. They are still contending that restoration has not, in fact, 
occurred. | 

MR. WATTAWA: That is a fact, the restoration has not, in fact, 
occurred. . 

THE COURT: That is one of the things they want to protect 
against. : 

MR. WATTAWA: We say that is not our responsibility. We 
say that is the responsibility to be determined by proceeding now before 


the Court. We say a basic question is, does responsibility for any such 
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restoration in the circumstances lie with the Kenny Company, and for 
that reason I have pointed out that three times the plaintiff Greenway in 
this other suit has told the District that this work is dangerous and that 
the plans are inadequate and that the sewer should be relocated north- 
ward. 

The Kenny Company couldn't do anything except follow the plans 
and specifications. The District wouldn't issue a change order. 

The Kenny Company says that having been required in the cir- 
cumstances to go forward, any damage that resulted was not its fault 
because the plans and specifications were defective in that the plans 
made the excavation too close to the foundations of these houses. 

The Kenny Company also says -- 


THE COURT: Now you are getting back to another factual situa- 


tion in which under the terms of the contract the Board is the last final 


say. 

MR. WATTAWA: The question as to where the responsibility 
lies for that is a matter that is dependent upon whether or not the plans 
and specifications were inadequate, insufficient, and if they are, if 
they were insufficient, then the Kenny Company has no responsibility 
for the restoration of the property. The responsibility lies with the 
District and with the architects and engineers. 


I have an authority here -- 
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THE COURT: Isn't your real grievance this: That you say the 
District ought not hold this money even though the contract says they 
may hold 10 percent upon certain conditions for the reason that they 
have adequate bond and insurance? : 

MR. WATTAWA: That is one reason. | 

THE COURT: Actually that was something that you ought to 
have considered when your party made the contract, banainne I can 
readily understand there is a tremendous difference between having 
cash in hand and seeking to effect recovery from the fnsurance com - 
pany or bonding company, which will put every technical obstacle in 
the way. That, to me, would be the justification for this 10 percent 
retent -- I mean, if the contract does, in fact, permit it, 

MR. WATTAWA: That is, of course, an tate in the case. I 
say that is a legal question, as to whether the District may superimpose 
this money that is withheld as guaranty on top of these other two guar- 
anties. 3 

The District has a bond in the sum of $2, 243, 000 from the 
Kenny Company, with surety. That bond guarantees és make good on 
all orders, decrees, judgments, counsel fees, and ed on. 

Then, on top of that, the Kenny Company has given liability in- 


surance of $500, 000 for any damage to person or property caused by it, 
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and $500, 000 for any damage to person or property caused by any sub- 
contractor. 


It seems to me the District is protected. 


On top of that, they want to hold the $244, 000. 


THE COURT: They say, under the terms of the contract; 
namely, in the form of 10 percent retent. 


MR, WATTAWA: I say that the contract terms don't provide 


THE COURT: Tell me why it doesn't provide it. It provides 
the 10 percent under certain circumstances. 

MR. WATTAWA: Yes, sir. 

THE COURT: Where is the 10 percent not warranted here. 

MR. WATTAWA: The 10 percent is not warranted because 
under the contract the 10 percent may be held until completion and 
acceptance of the work. We say the work has been completed. 

If there has been any damage to these buildings, it is not the 
fault of the Kenny Company. It is due to the fact the plans and specifica- 
tions were inadequate and insufficient. 

The District adopted those plans. The District warranted those 
plans. 

Therefore, the responsibility for restoring these buildings is 


not the responsibility of the Kenny Company. 
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It is the responsibility of whoever is at fault in the matter. 

And that is a matter that is going to be determined when this damage 
suit comes up to trial. ; 

THE COURT:. Suppose that be held adversely? Can I anticipate 
what is going to be determined in that suit for the —— of deter- 
mining this suit at the present time? : 

If I should say that I anticipate that in the Greenway action itself 
Greenway shall prevail and therefore the 10 percent retent here is not 
proper, I would be anticipating what the Court was going to do there 
without any knowledge or understanding of what the issues are. 

There are real issues, otherwise I am sure it would have gone 


to finality before this. 


It seems to me you have a question of fact here; namely, whether 


or not there has been restoration. 

The Contract Board says there has not been restoration. 

The contract says there must be restoration. | The contract says 
further there must be a 10 percent retent. | 

MR. WATTAWA: Until completion and apneptance of the work. 

THE COURT: I would like to hear you address yourself particu- 
larly to the acceptance of the work. | 

MR. WATTAWA: .So far as acceptance is conkeunest, in August 
1956, the District went out there and approved the work except they 


said the property had not been restored. 
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On August 30, 1956, the District opened the entire area for the 





general use of the public. It has been in full use ever since. 





THE COURT: You are saying that the District did, in fact, go 





out and accept, with the exception that there hadn't been restoration, 





is that right? 

MR. WATTAWA: The District, when they made the approval, 
with the exception of restoration -- 

THE COURT: We have that qualified acceptance. Are you say- 
ing that qualified acceptance has become a final acceptance by use of 
the property? 

MR. WATTAWA: Yes, Your Honor, I do. 





THE COURT: The case you are going to give me -- 





MR. WATTAWA: The case of Plainfield vs. Palmer. It is 5 

28 Plainfield vs. Palmer, 172 Fed. 24312. That is C.C.A. 3rd, 1934. , 
The Court, in affirming judgment for the contractor said: 
"Though the city denies formal acceptance of the sewer, 

it was proved as a matter of fact that it has the sewer and is 

using it for the purposes for which it was constructed. It is ? 

well settled that substantial performance by one party coupled 

with the retention of the benefits thereof by the other will 


authorize an action by former to recover the contract com- 


pensation. As there was enough evidence to sustain a verdict 
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of substantial performance on the part of the contractor, 

the learned trial Judge committed no error in refusing the 

city's motion for a directed verdict, and none in submitting 

the case on the contractor's claim. The city assigns error 

for allowance to interest on the amount which the jury found 

that the city owed the contractor. Counsel for both parties 

agreed at the trial that the balance due under the contract 

is $40, 271.63; We see no reason why interest should not 

be allowed even if it had been contested because the jury 

having found that the work had been substantially performed 

and completed on June 26, 1931, the city kept, during all 

the time, the money which belonged to the contractor. " 

Here there were advertisements in the papers, photographs 
showing this project being opened, and traffic diverted to it. 

THE COURT: In the Palmer case, was there any written 
acceptance with a qualification? 7 

MR, WATTAWA: Not as I recall. | 

THE COURT: . Don't you think that is different? Don't you think 
that equity dictates that the government which has a large contract which 
in 9 of the 10 facets of the contract is in compliance with the contract, 
that it should accept the work so that the person would be entitled to his 


money and hold in abeyance the 10 percent for that which hadn't been 


completed according to the finding of their Contract Board? 
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MR. WATTAWA: Of course it would be better if there was 
formal acceptance in writing. 

THE COURT: I understand you to say there is acceptance here 
with a qualification that there has not been restoration of private pro- 
perty, plus the additive you say they have used it. 

MR. WATTAWA: On final inspection the project was approved 
with the exception as to private property. Some weeks later the project 
was turned over for complete public use and has been in use ever since. 

The District has had the use of it and the public has had the use, 
but the Kenny Company does not have its money. 

By reason of that, some of the subcontractors don't have theirs. 

In U. S. vs. Spearin, 248 U.S. 132 the Court said: 

"If the contractor is bound to build according to plans and 


specifications prepared by the owner, the contractor will 


not be responsible for the consequences of defects in the 


plans and specifications... This responsibility of the owner 

is not overcome by the usual clauses requiring builders to 

visit the site, to check the plans, and to inform themselves 

of the requirements of the work." 

I think perhaps Your Honor may find that interesting. 

There are some other cases along the same line. 

There is the case of Passaic Sewerage Company, 1 Federal 
Second 304. 
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As I say, the Kenny Company considers that tinder the circum- 
stances the work has been completed, and that because of the various 
factors, responsibility for restoration of the damage buildings is not 
its. This comprises interpretation of the contract provisions as bear- 
ing upon the importance of certain aspects, and there is no authority in 
the Board to decide legal issues, such authority being exclusively in 
the Court. : 

There are other points which I have set out in my points and 
authorities, but I think another point is whether or not a contract of 
this kind is valid at law. : 

As Mr. Malone pointed out, subsequent to the decision in the 
Wunderlich case, Congress enacted the Section 321 of Title 41, and that 
relates to the limitation on pleading contract anowieieda relating to 
finality. 7 


We have alleged in the petition that the findings of the Contract 


Appeals Board are arbitrary and if so, that would come within the pur- 
view and prohibition of the provision. . 

There is a second part to that, and that is Section 322. 

It says, "No government contract shall contain a provision mak- 
ing final on the question of law the decision of any administrative 
official, representative or Board." | 

It seems to me in a contract of this kind that the District and 


U..S. governments are pretty well tied in together. 
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This is a Federal Aid project and except for the sewer, the 
Federal government is contributing one-half of the expense. 

Therefore, it would seem to me that this prohibition in section 
322 would be persuasive in a matter of this sort. 

THE COURT: Am I understanding you to say that Act makes the 
District the same as the federal government, or what? 

MR. WATTAWA: I think that Act is persuasive. 

THE COURT: In what regard? 


MR. WATTAWA: The District and the government are co- 


sponsors in this project. 

Technically, the District is a party to the contract but the 
government is co-sponsor with the District. 

This project here was jointly programmed by the District 
officials and by the officials of the General Services Administration. 

THE COURT: . Suppose New York would have done the same 
thing with contributions. Would the prohibition apply? 

MR. WATTAWA: I would say not. New York is a state. The 
District in essence is an agency of the federal government. 

THE COURT: That is qualified, Mr. Wattawa. 

MR..WATTAWA: I think that in matters of public construction, 
the District is pretty well tied in with the Federal Government. 

THE COURT: Do you think you could sue the United States too? 
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MR. WATTAWA: No, I don't think so. 


THE COURT: If the District is an agent, why wouldn't the 


principal be liable? : 

MR. WATTAWA: You can't sue the United States without its 
consent. | 

THE COURT: Agencywise it would be the same, wouldn't it? 
In the Court of Claims, they might do it. Do youthink it would be safe 
for you to sue the United States as a principal in this canal 

MR. WATTAWA: No, I think not. I do think that where you 
have a participation by the United States in a project, a prohibition of 
that kind should be persuasive. I don't know whether it would be con- 
trolling or not, but it would be persuasive. | 

I have before me Title 40 of the U. S..Code. I notice that 
Section 253 says members of the field force such as supervising super- 
intendents, junior superintendents, and inspectors, may be detailed to 
the District of Columbia in the discretion of the aduitiinteadion for 
temporary duty. | 

Then I go on here to Section 376, Title 40, "In excess of $2, 000 
to which the U.S or District of Columbia is a party for construction, 
alteration, and/or repair, including painting and decoration of public 
buildings, '' and so on. 
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Then there are other provisions here that the control of assign- 
ment of space -- 1929 -- shall be vested in the administrator and com- 
pensation for such occupancy, utilized on a rental basis, and so on. 

There are others here. 

There is Section 321 of Title 40 providing that service and em- 
ployment of all laborers and mechanics who are or may be employed 
by the United States of District of Columbia, or by any contractor or 
subcontractor, and so on and so forth. 

Then there is Section 322, which also mentions the Government 
of the United States along with the District of Columbia, and then Sec- 
tion 343 of Title 40. 

Then going over to Title 41, there is. Section 35, which mentions 
the District of Columbia and the United States Government jointly, in 
any contract made and entered into by any executive department, and 
So on. 


Then we have the Rules and Regulations in the Appendix to 


Title 41. We have this statement at Paragraph 51.1, that the term, 


“executive agencies, '' as used in that chapter, means departments, 
boards, commissions and other establishments, and includes the 
District of Columbia. 

Then we have over here -- 


THE COURT: What is that? 
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MR. WATTAWA: Appendix to Title 41. 

THE COURT: Read that again. | 

MR. WATTAWA: "The term ‘executive agencies’, as used in 
this chapter, means departments, boards, commissions and other es- 
tablishments except Government corporations in the Executive Branch, 
and includes the District of Columbia Government to the extent author- 
ized by the Acts of July 1, 1918, February 27, 1929, and June 28,1944," 
and then if you turn further to page 289, standard forms of government 
contract are outlined, Forms Nos. 22, 23, 24, 25. The contract in 
question between the Kenny Company and the District follows tke United 
States Government Form 23, except "as modified for use by the Dis- 


trict of Columbia. "’ 


At any rate, under the Rules and Regulations here which have 


been promulgated, the District of Columbia is classed as an executive 
agency. | 

So it would seem there is a pretty close tie-in in matters of 
this sort -- public works and construction work, between the Govern- 
ment of the United States and the District of Columbia: and therefore, 
the prohibition in Section 21 of Title 41 should be persuasive. 

I would like to refer Your Honor, if I may, in closing, to the 


case of S. J. Groves and Sons Company v. Warren, 77 Appeals D. C., 
347, 135 Fed. 2d 264. : 
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That was an opinion written by Judge Groner back in 1943 which 
was, of course, considerably prior to this. Act of Congress which reme- 
died the defect in the Wunderlich case. It says, ‘Where parties to a 
building or construction contract, including the United States, desig- 
nate a person to determine disputes under a contract, and stipulate 
that the determination shall be final and conclusive, they are bound by 
such determination in the absence of fraud as to imply bad faith." 

"However it has been several times held that the parties to such 
a contract have no power to stipulate that a designated person's deter- 
mination of the law of the contract shall be final and conclusive. " 

The Court quotes several cases. 

"This rule has been generally applied in the Court of Claims 
where the question naturally arises more often than elsewhere." 

"In Davis et al v. U. S., 82 Court of Claims 334, the Court 
held that the competency of parties to a government contract to sti- 
pulate that the decision of disputed questions by the contracting officer 
of the Government or head of the Department on appeal shall be final 
and conclusive, is limited to questions of fact and therefore does not 
include questions involving construction of the contract which are ques- 
tions of law." 

There are various questions here which I submit are questions 
of law and therefore are not within the province of the District Contract 
Appeals Board. 
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THE COURT: You do acknowledge there is a question of fact 
too, don't you? : 

MR. WATTAWA: There are some questions of fact. 

The Contract Appeals Board has determined some of those ques- 
tions. | 

I assume that we have no right to appeal from Yeterminaiions of 


fact. 


Where there is interpretation of law, I say this Court does have 


jurisdiction. 

THE COURT: Even if there be a mixed —s of law and fact? 

MR. WATTAWA: It would seem to me if there is a mixed ques- 
tion of law and fact, that in itself would take it away from the province 
of the Contract Appeals Board. 

THE COURT: Every factor, as a link, adds up to make the 
legal problem. Our problem is whether there has been factual deter- 
mination which brings into play the matters which are encompassed in 
the four corners of the contract. | 

Here this contract appeals board says that the rontennt says 
A, B, C, and we go out and we find that there has been no restoration, 
and therefore under another provision of the contract ine retain 10 
percent. | 


MR. WATTAWA: The question is whether they have a right to 
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do that, in view of the fact that they have the large performance and 
payment bond, and the insurance. 

THE COURT: I think that is something you have to deal with 
at the inception of the contract. 

I recognize there is tremendous difference between the right 
to litigate and the right to hold in your hand dollars out of which you 
could pay without litigation. I believe that is something the people 
should deal with at the inception of the contract. 

MR. WATTAWA: The District Contract Appeals Board did say, 
in effect, that the restoration of this property was the responsibility of 
the Kenny Company. 

We say in view of the various factors, it is not their respon- 
sibility. 

THE COURT: That conclusion is pitched on the fact that I must 
anticipate what this Court is going to do in another action. At the pre- 
sent time there is hope by Kenny that they are right and therefore 
wouldn't be liable. 

If, in fact, they are not right, then the District of Columbia has 
a right. 


MR. WATTAWA: Then the District has recourse under its 


THE COURT: They may have another one too. They may have 


a right to look to this retent without litigation. 
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MR. WATTAWA: That is a basic question -- whether they can 
take that $244, 000 and superimpose it on the bond and on the insurance. 

THE COURT: I think you caused your difficulty when you signed 
the contract with that provision in it. | 

MR. WATTAWA: Another point is whether this prohibition in 
Section 321 of Title 41 prohibits or invalidates provisions of the con- 
tract which give final authority to an administrative body on all ques- 
tions, regardless of whether they are questions of fact or questions of 
law. 7 

That, I think, is also a basic issue here. 

In my Supplemental Points and Authorities I point out that upon 
a motion to dismiss, that -- : 

-THE COURT: I know what you are going to aay, and I agree 
with you. I have to construe most favorably to you. : 

MR. WATTAWA: Most favorably to the moving party. 

MR,. MALONE: I would like an opportunity to answer a couple 
of points. | 

First of all, concerning the status of the District of Columbia 
under the federal highway legislation, we would invite the Court's 
attention to section 1(b) of the Federal Highway Act of June 9, 1938, 
at which time the Congress brought the District of Columbia in to share 
in the benefits of the Act in the same manner in which the several 


states share. 
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We think, for the purpose of the Federal Highway Act, the 
District of Columbia is treated as a state. 

It cannot be argued, as Your Honor pointed out, that the federal 
government might be brought into lawsuits between the state of New 
York and a private contractor. 


There is no privity of contract in this situation. There would 


be none in the situation I have mentioned between the United States and 


the principal parties to the contract. 

On the issue of acceptance, the contract provides that upon 
notification by the contractor of the completion of the work, the con- 
tracting officer will inspect within 30 days. 

Quoting from the findings and conclusions of the Contract Appeals 
Board, it is stated, "The work performed under the contract was in- 
spected by representatives of the District, the Bureau of Public Roads, 
and the contractor on August 13, 1956. By letter dated August 14, the 
Director of Highways, the contracting officer, advised the Kenny Con- 
struction Company that certain items had not been satisfactorily com- 
pleted." 

Among the items so listed as not having been satisfactorily 
completed was restoration of private property. 

Mr. Wattawa argues that the opening of this roadway to vehicular 
traffic constitutes acceptance on the part of the District of Columbia. 
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We certainly admit that this roadway is open and being used and 


quite a benefit to the District of Columbia. 

However, this contract involves more than the Satens itself. 

In a construction project of this magnitude, the abutting property, 
the rights of adjoining property owners, are concerned. 

At the time the contract was entered into Kenny was on notice 
of that. 3 

As was specifically pointed out in Section 30 of the special 
stipulations, "Until the final acceptance of the project biy the engineer, 
it shall be under the charge and care of the contractor and he shall 
take every precaution against injury or damage to the same or any 
part thereof by the action of the elements or from any other cause 
whatever whether arising from the execution or from the non-execution 
of the work. The contractor shall be held responsible for the protec- 
tion and restoration of buildings, fences, sewers, water mains, gas 
mains, electric conduits, and pavements, streets and roads, railroads, 
trees, and any other structures affected in the prosecution of the work 
hereunder. ™ : 

Your Honor, again we must state that this is a matter of 
contract. The contract itself, Section 16 provising for the retent, 

- Section 15, the disputes article, are clear. The disputes article em- 

braces all questions arising under this contract, and they are not 


limited to questions of fact. 
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We respectfully submit that the remedies provided for in 
Section 15 are the exclusive remedies available to the contractor here 
and that when he attempts to come into court with a complaint for de- 
claratory judgment, he attempts to superimpose additional remedy to 
the remedies agreed upon initially. 

We submit this Court is without jurisdiction to entertain the 
complaint. 

THE COURT: All right, gentlemen, I will take it. 

MR. WATTAWA: In the caption of this case somewhere along 
the line the word "defendants" was omitted either in my office or by the 
printer. 

I wonder if I might have permission to have the word "defendants" 
inserted. 

THE COURT: No objection? 

MR. MALONE: No objection. 

THE COURT: All right. 


(Whereupon, at 11:15 a.m., the hearing was concluded. ) 
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Filed February 4, 1956 


Harry M. Hull, Clerk 


ORDER | 

This cause came on for hearing on motion of the defendant Dis- 
trict of Columbia to dismiss the complaint together with memorandum 
of points and authorities in support thereof. | 

Upon consideration of said motion and the memoranda in support 
thereof and in opposition thereto, and after argument of counsel for both 
parties in open court, it is by the Court, this 4th day of February, 1958, 

ADJUDGED, ORDERED AND DECREED: : 

That the motion of the District of Columbia to dismiss plaintiff's 
complaint be, and the same is hereby granted, and that the complaint be, 


and it hereby is, dismissed. 


s/ R. B. Keech — 
Raha SR ees DIS ICT SUDGE STATES DISTRICT JUDGE 
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Filed February 7, 1958 
Harry M.. Hull, Clerk 
NOTICE OF APPEAL 
Notice is hereby given this 7th day of February, 1958, that 


Kenny Construction Company, Plaintiff, hereby appeals to the United 





States Court of Appeals for the District of Columbia from the judgment 


of this Court entered on the 4th day of February, 1958, in favor of 


Defendants against said Plaintiff. 


John Wattawa 
1317 F Street, N. W. 
Washington 4, D. C. 
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a ence nats OF - a 


STATEMENT OF QUESTIONS PRESENTED : 


A District Government contract for the construction of public works 


provided, in the part here pertinent, that, before final payment, the Con- 


tractor shall repair and restore in an acceptable manner all property damaged 
during the prosecution of the work; that a retent of 10 en centum of the total 
amount of any payments on the contract price shall be withheld as a guaranty 
fund that the terms of the contract shall be strictly and faithfully performed; 
and that all disputes concerning questions arising under the contract shall be 
decided by the contracting officer, subject to review by the Contract Appeals 
Board whose decision shall be final and conclusive upon the parties. 

The Contractor failed and refused to restore property damaged dur- 
ing its prosecution of the work and its claim for payment of the percentages 
of the contract price withheld was denied by the contracting officer. 

In the opinion of the appellees, the questions presented are: 

1. The Contract Appeals Board having affirmed the denial of the 
Contractor's claim for payment of the retained perceulaace, was not such ad- 
ministrative determination final and conclusive upon the parties to the contract? 
and 

2. In view of the Contractor's failure-and refusal to restore property 
damaged during its prosecution of the work, did not its complaint fail to state 
a claim upon which relief could be granted and, for this — was not the 


action of the court below in dismissing the complaint correct? 


i 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit | 


No. 14, 429 


KENNY CONSTRUCTION COMPANY, 
a corporation, 


Appellant, 
Vv. 


DISTRICT OF COLUMBIA, 
a municipal corporation, 
and 
ROBERT E. McLAUGHLIN, 
DAVID B. KARRICK, 
ALVIN C. WELLING, 
Commissioners of the District of Columbia, 


Appellees. 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 


Appellant's statement of the case, although substantially correct, 
is incomplete in that it does not fully set forth, in context, the basis for 
the ruling of the contracting officer and the ruling of the Contract Appeals 
Board in denying appellant's claim for payment of the balance of the con- 


tract price. 





Appellees, therefore, submit the following as a supplement to 


the matters set forth at pages 11 and 12 of the appellant's statement of 
the case. 

The contracting officer, in his letter advising the Contractor of 
the denial of its claim for payment of the balance of the contract price, 
stated: 


“By my previous letter dated September 12, 
1956, you were notified of the damaged premises 
[specified in paragraph 24, hereinabove] which to 
date are the only properties so far as I am aware 
which were damaged and require restoration under 
the terms of your contract prior to acceptance and 
final payment. 


“Paragraphs 30 and 17, respectively, of the 
"Special Stipulations' of your contract provide as 
follows: 


* *30. CONTRACTOR'S RESPONSIBILITY 
FOR WORK. *** The Contractor will be held 


responsible for the protection and restoration of 
buildings, fences, sewers, water mains, gas mains, 
electric conduits, and pavements, streets, roads, 
railroads, trees and any other structures af- 


fected in the prosecution of the work hereunder. 
(Underscoring supplied) 


1 Appellees willbe referred to hereinafter as the "District: " 


2 Appellant will be referred to hereinafter as the "Contractor." 





"°17, FINAL CLEANING UP. Within fifteen 
(15) days after completion of the work, and before 
acceptance and final payment shall be made, the 
Contractor shall have * * * restored in an acceptable 


manner all property, both public and private, which 
has been damaged during the prosecution of the work, 
* * 7 


"In view of the requirements of paragraphs 30 and 
17, quoted above, and pursuant to the provisions of 
Article 15, Disputes, of your contract, I hereby deny 
your claim for any further payments claimed to be 
due until the property in question has been restored 
in an acceptable manner." (J.A. 18-19) © 


Article 15 of the contract referred to by the contracting officer 


provides: 


"Except as otherwise specifically provided in this 
contract, all disputes concerning questions arising 
under this contract shall be decided by the contracting 
officer subject to written appeal by the contractor 
within thirty (30) days to the Contract Appeals Board, 
whose decision shall be final and conclusive upon the 
parties thereto, ***. In the meantime the con- 
tractor shall diligently proceed with the work as di- 
rected." (J.A. 18-19) 


Paragraph 18 of the Special Provisions of the dee referred 
to by the Contract Appeals Board in its disposition of the Contractor's 
appeal from the decision of the contracting officer, reads: 


"PROXIMITY OF ADJACENT DWELLINGS AND 
PROPERTIES. Dwellings and commercial estab- 
lishments on the north and south sides of East Capitol 
Street and on the east and west sides of Minnesota 
Avenue are in close proximity to work under this 
contract, and will remain occupied and in use through- 
out the construction period. 





“Attention is directed to the clearances and 
relative elevations between the trunk sewer and 
Buildings 1 and 2, in the vicinity of Station 71, 
on the south side of East Capitol Street. In 
addition, a basement wing of the shopping center 
immediately north of Station 66 underlies the 
area in which flexible pavement is to be con- 
structed under this contract. 


“Particular attention is directed to the re- 
sponsibility of the contractor for the protection 
and restoration of such adjacent buildings and 
properties, and for providing for the convenience 
and safety of the public, as set forth in Pars. 28 
and 30 of the Special Stipulations. The Contractor 
shall provide such insurance as is herein required 
in order to protect his responsibility in this respect." 
(J.A. 20, 21) 


STATUTE INVOLVED 
Section 1-807, D. C. Code, 1951 Ed.: 


"Retents. On all contracts made by the District 
of Columbia for construction work there shall be 
withheld, until completion and acceptance of the 
work, a retent of 10 per centum of the total amount 
of any payments made thereunder as a guaranty fund 
that the terms of such contracts shall be strictly 
and faithfully performed: Provided, however, That 
whenever 50 per centum of the work required under 
a contract for construction work has been completed 
and payments therefor have been made the Com- 
missioners of the District of Columbia, in their sole 
discretion, may authorize subsequent payments to be 
made to the contractor without withholding from such 
subsequent payments 10 per centum thereof as re- 
quired by this section, or the said Commissioners 
may authorize retention from such subsequent pay- 
ments of less than 10 per centum thereof; and the 





said Commissioners, in their sole discretion, 

may further authorize payment in full, including 

retained percentages, for each separate building 

or public work on which the price is stated sepa- 

rately in the contract upon completion and accept- 

ance of such building or work. (Mar. 3, 1887, 

24 Stat. 501, ch. 355; Mar. 31, 1906, 34 Stat. 94, 

ch. 1356, § 1; Aug. 3, 1949, 63 Stat. 493, ch. 386.) 
SUMMARY OF THE ARGUMENT 

Whatever right the Contractor may have to receive payment of 
the funds withheld is controlled by the provisions of the contract, and the 
administrative determination by the Contract Appeals Board respecting 
~ guch right is final and conclusive upon the parties to the contract. 

The Contractor, having failed and refused to restore property 
damaged during its performance of the contract work, was not entitled to 
be paid the balance of the funds retained since, by law and by Article 16 
of the contract, such funds are required to be withheld as a guaranty fund 


that the terms of the contract shall be strictly and faithfully performed. 


ARGUMENT 
I 


The Contractor ha eed that the de- 
cision e Contract 
respec es oe ons arising under the 


contract s conclusive 


upon the parties a court below did not 
err when r dismissed the Sommplalit 





By Article 15 of the contract, it was provided that: 


"Except as otherwise specifically pro- 

vided in this contract, all disputes concerning 

questions arising under this contract shall be 

decided by the contracting officer subject to 

written appeal by the contractor within thirty 

(30) days to the Contract Appeals Board, whose 

decision shall be final and conclusive upon the 

parties thereto, * * *. In the meantime the 

contractor shall diligently proceed with the work 

as directed." 

After the completion of the construction of the public works in- 
volved and the acceptance of the same by the District for public use, the 
‘Canteactor demanded payment of the balance of the contract price including 
percentages thereof withheld (J.A. 16-17). The contracting officer, 
having knowledge that the Contractor had failed to restore property owned 
by Greenway, Inc. , which was damaged during the prosecution of the work 
(J.A. 16-18), and having knowledge also of the pendency of the action by 
Greenway, Inc., against the District and the Contractor to recover 
$500,000 for such damage (J. A. 11-12), declined to authorize payment of 
the amounts withheld (J. A. 18-19). 
The Contractor then appealed to the Contract Appeals Board 

which conducted a hearing and, after consideration of the testimony and the 
briefs submitted on behalf of the respective parties, made findings upon the 


basis of which it affirmed the decision of the contracting officer, but only : 








in go far as it denied the Contractor's claim for payment af the 10 per 


centum retainage fund (5.4. 20). 

There was — a dispute between the Contraction and the District 
concerning questions arising under the contract which, by use of the ad- 
ministrative machinery provided by Article 15 of the contract, was re- 
solved against the Contractor. | 

The administrative remedies provided the Contractor, by Article 
15 of the contract, are exclusive and “final and conclusive on the parties.” 
The finality accorded such administrative determination in Government 
contract cases involving similar provisions has been the subject of 
numerous appellate decisions. | 

Thus, in United States v. Moorman, et al., 1950, 338 U..S. 458, 
94 L. Ed. 256, the Supreme Court of the United States considered the con- 
tention that, while Article 15 ofthe contract there involved related expressly 
to disputed matters of fact, the question presented was one of law not sub- 
ject to final determination by administrative action. | The Supreme Court 
disposed of this contention adversely to the contractor, pointing to other 
language in that contract which vested in the contracting officer authority 
to resolve all disputes, both as to law and as to fact. : 

It is important to note that Article 15 of the contract here involved 
makes no distinction between questions of law and Ssidtions of fact. It 





embraces both and, accordingly, the decision of the Contract Appeals 


Board is final and conclusive as to both. 

In United States v. Wunderlich, et al., 1951, 342 U. S. 98, 96 L. 
Ed. 113, 72S. Ct. 154, the Supreme Court of the United States again had 
before it Article 15 of a standard federal government contract. In revers- 
ing the Court of Claims, the Court, in language particularly applicable to 
fhe present controversy, states at pages 99, 100: 


"The same Article 15 of a government con- 
tract was before this Court recently, and we held, 
after a review of the authorities, that such Article 
was valid. United States v. Moorman, 338 U. S. 
457. . Nor was the Moorman case one of first im- 
pression. Contracts, both governmental and 
private, have been before this Court in several 
cases in which provisions equivalent to Article 15 
have been approved and enforced ‘in the absence af 
fraud or such gross mistake as would necessarily 
imply bad faith, or a failure to exercise an honest 
judgment. ....' Kihlberg v. United States 
97 U. S. 398, 402; Sweeney v. United States, 109 
U. S. 618, 620; Martinsburg & . R. Co. v. March 
114 U. S. 549, 553; scaeO, we ~ m. CO. Vi 
Price, 138 U. S. 185, 195. 

"In Ripley v. United States, 223 U. S. 695, 704, 
gross mistake implying bad faith is equated to 
‘fraud.' Despite the fact that other words such as 
‘negligence,’ ‘incompetence,’ ‘capriciousness, ' 
and ‘arbitrary’ have been used in the course of the 
opinions, this Court has consistently upheld the 
finality of the department head's decision unless 
it was founded on fraud, alleged and proved. So 
fraud is in essence the exception. By fraud we 
mean conscious wrongdoing, an intertion to cheat 





or be dishonest. The decision of the depart- 
ment head, absent fraudulent conduct, must 
stand under the plain meaning of the contract." 
The Court then concluded by saying: ! 
“Respondents were not compelled or coerced 
into making the contract. It was a voluntary 
undertaking on their part. As competent parties 
they have contracted for the settlement of dis- 
putes in an arbitral manner. This, we have said 
in Moorman, Congress has left them free to do. 
United States v. Moorman, supra, at 462. ** *" 

Here the Contractor does not allege fraud on the part of either 
the contracting officer or the Contract Appeals Board. Nor is there any 
pretense that either the contracting officer or the Contract Appeals Board 
made a mistake so gross as to imply bad faith. Consequently, the de- 
cisions of the Supreme Court cited and discussed above are controlling 
respecting the finality of the decision of the Contract Appeals Board. 


The Contractor urges, however, that the decision of the Contract 


Appeals Board is nevertheless lacking in finality and, therefore, review- 


able because since the Wunderlich case, the Congress, by Act approved 
May 11, 1954, 68 Stat. 81, 41 U. S. Code, §§ $21, 322, has provided: 


"No provision of any contract entered into 
by the United States, relating to the finality or 
conclusiveness of any decision of the head of any 
department or agency or his duly authorized 
representative or board in a dispute involving 
a question arising under such contract, shall be 
pleaded in any suit now filed or to be filed as 





limiting judicial review of any such de- 

cision to cases where fraud by such official 

or his said representative or board is alleged: 
Provided, however, That any such decision 

shall be final and conclusive unless the same 

is fraudulent or capricious or arbitrary or so 
grossly erroneous as necessarily to imply bad 
faith, or is not supported by substantial evi- 
dence. May 11, 1954, c. 199, § 1, 58 Stat. 81. 


"No Government contract shall contain a 
provision making final on a question of law the 
decision of any administrative official, represen- 
tative, or board. May 11, 1954, c. 199, § 2, 

68 Stat. 81." 

A short answer to this contention is that no contract " * * * 
entered into by the United States * * * " is here involved. Moreover, 
there was manifestly no doubt in the Contractor's mind as to the identity 
of the parties to the contract and this clearly appears from paragraph 3 of 
the complaint (J. A. 2) where it is alleged: 

"On September 30, 1954, defendant District 
of Columbia, by * * * its contracting officer, and 
plaintiff as contractor, entered, as respective 
parties thereof, into Contract No. D.C.F. -C- 
11,315, &** .™ 

This Court will, of course, take judicial notice of the fact that the 
United States and the District of Columbia are not synonymous terms and 


that the District of Columbia is neither an agency nor department of the 


Federal Government. Metropolitan Railroad Co. v. District of Columbia, 


1889, 132 U. S. 1, 33 L. Ed. 233. And it is needless to say that if the 





11 


Congress had intended that 41 U. S.Code, §§ 321 and 322, supra, should 
control the resolution of disputes arising out of District Government con- 
tracts, it would have said so. See, in this connection, Calomeris v. 
District of Columbia, 1955, 96 U. S. App. D. C. 364, 366, 226 F. 2d 266, 
268. | | 

The Contractor attaches significance to the tact that the public 
works involved in the contract were approved for inclusion in the Federal 
Aid Program as Federal Aid Project No. F-42 (8) (g. A. 22, 23). But, 
in this, there is no comfort for the Contractor because, from aught that 
appears in the record, the United States is an utter stranger to the contract. 
This Court will perhaps also notice judictally that, under the Federal Aid 
Program, virtually every State in the Union and the District of Columbia 
are now engaged in vast road improvement projects. | Both in intendment 
and in practice, the several States and the District of Columbia enter into 
such contacts without any contractual participation by the United States. 
Certainly, there is no privity between the Contractor and the United States 
in the contract here involved. Consequently, §§ 821 and $22, U. S. Code, 


supra, are clearly without application. 


put 


Because the Contractor was not under an 
theory entitled to the funds withheld, the 
court kelow did not err when it dismissed 


e comp nt. 





Although, as discussed above, the administrative determination 
of the Contract Appeals Board is final and conclusive respecting the Con- 


tractor's right to the funds retained, there are other compelling reasons 


why the dismissal of the complaint was proper. 


In addition to its undertaking to construct the public works involved, 
the Contractor, by Paragraphs 17 and 30 of the Special Stipulations and by 
Paragraph 18 of the Special Provisions of the contract, assumed responsi- 
bility for the protection and restoration of dwellings, commercial establish- 
ments and all other property, public and private, which might be damaged 
during the prosecution of the work (J. A. 18, 20, 21). 

In this connection, it was specifically provided by Paragraph 17 of 
the Special Stipulations: 

"Final Cleaning Up. Within fifteen (15) days 
after completion of the work, and before acceptance 
and final payment shall be made, the Contractor 
shall have * * * restored in an acceptable manner 
all property, both public and private, which has 
been damaged during the prosecution of the work 
**e,." (JA. 18) 

As provided by statute, § 1-807, D. C. Cade, 1951 Ed., and by 
Article 16 of the contract (J. A. 3, 17), ten per centum of the contract 
price (or $244,321.13), was withheld by the District as a guaranty fund 
that the Contractor shall strictly and faithfully perform the terms of the 


contract. 





It is undisputed in the record that during the Contractor's per- 
formance of the contract work and as a result thereof, certain buildings 
owned by Greenway, Inc., were damaged and that an action is now pending 
to recover from the District and the Contractor damages in the sum of 
$500,000 (J. A. 12). | 

Notwithstanding the foregoing, the Contractor contends that it is 
entitled to recover from the District $244, 321. 13 representing the amount 
withheld from the contract price, with interest at 6 per centum from 
August 30, 1956. The Contractor bases its claimed right (1) upon the 
fact that the pubiic works provided for in the contract have been completed, 
accepted by the District and committed to public use, and (2) upon the fact 
that, pursuant to the provisions of the contract, it furnished the District a 
performance payment bond in the penal sum of $2, 343, 974. 00 and provided 
liability and property damage insurance in the total amount of $500, 000 
(J.A. 3, 4). 3 


The Contractor reasons from all of this that the responsibility, 


imposed upon it by Paragraphs 17 and 30 of the Special Stipulations and by 
Paragraph 18 of the Special Provisions, to restore in an acceptable manner 
all property damaged during the prosecution of the enbeate work was fully 
discharged. | 


But the Contractor could not so easily relieve itself of the responsibility 





it voluntarily assumed. The Congress clearly intended, by § 1-807, D. C 
Code, 1951 Ed., supra, and the contract by Article 16 provided, that ten 
per centum of the contract price should be withheld by the District and re- 
tained * * * * as a guaranty fund that the terms of such contract shall be 
strictly and faithfully performed. " 

Such a provision in a contract for the construction of public works 
not only provides an incentive to the Contractor to finish the work, but is 
considered, generally, as much for the indemnity of the surety on the Con- 
tractor's bond as for the public body itself. In other words, amounts 
retained pursuant to such a provision in a contract provide not only a fund 


to be used in the event of the Contractor's default, but also a fund out of 


which the Contractor's surety may be paid in the event the latter is com- 


pelled to make good any default of the Contractor. 

It has, accordingly, been held that a provision in a contract 
authorizing the retention of a percentage of the contract price raises an 
equity, in favor of the surety on the Contractor's performance bond, in 
the fund thus created. See Prairie State Nat. Bank v. United States, 164 
U. S. 227, 41 L. Ed. 412, 17S. Ct. 142; 43 Am. Jur. § 55, pp. 797-798, 

§ 198, pp. 941-942. 

The Contractor says, however, that, upon inquiry by an Assistant 

Corporation Counsel, the surety on the Contractor's bond stated that it had 
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no objection to the release of the funds retained (J.A. 17). The Con- 


tractor apparently reasons from this that any equity of the surety in the 
fund retained was thereby waived. But what the surety said, in response 
to the inquiry of the Assistant Corporation Counsel, wae that it had no ob- 
jection to the release of the funds to the Contractor ‘ * * * in accordance 
with the terms of the contract" (J.A. 17). 

And what were the beteiie of the contract? They were, in perti- 
nent part, (1) that, prior to final payment, the Coutencior shall restore 
in an acceptable manner all property, both public and orivate, which was 
damaged during the performance of the contract work (J. A. 18); and (2) 
that, as required by § 1-807, D. C. Code, 1951 Ed., supra, the District 
shall withhold " * * * 10 per centum of the total amount of any payments 
made thereunder as a guaranty fund that the terms of atic contract shall 
be strictly and faithfully performed * **" (J. A. 3). 

In State v. Malvaney et al., 1954, 221 Miss. 190 , 72 So. 2d 424, 
48 A.L.R. 2d 1212, 1222, 1224, the surety on a contractor's performance 
bond complained that it sustained a loss by reason of the negligent release 
by the architect of funds retained as percentages of the contract orice. It 
was contended that the architect owed no duty to the surety, either under 
the contract or otherwise, with respect to the funds retained. The court 
rejected this contention, pointing out that there was a duty and that " * * * 





it arose out of the general contractual arrangement which contained 
mutually independent rights and obligations. The court then said: 


"There is still another basis for holding 
that the architect owed a duty to the surety not 
to approve the release of the retainage funds 
prior to the completion of the contract, includ- 
ing the payment of bills for labor and materials. 
The architect, by his contract with the trustees, 
assumed the obligation to supervise the per- 
formance of the contract and to preserve the 
retainage funds to insure the completion of the 
contract, and it was apparent that his failure to 
exercise due care and diligence to ascertain if 
there were outstanding bills for labor and material 
before approving the release of the retainage funds — 
might result in loss to the surety by depriving it 
of its.rights under the doctrine of suborgation to 
resort to such funds upon the default of the con- 
tractor. The architect, therefore, undertook 
the performance of an act which, it was apparent, 
if negligently done would result in loss to the surety, 
and the law imposed upon him the duty to exercise 
due care to avoid such loss. We quote from 38 
Am. Jur., pages 656-657, the following: 


"'*** The duty so arising is absolute. 
The law requires nothing more; it will excuse 
nothing less than performance, although the degree 
of care to be exercised is relative to the circum- 


stances of the case. ' (Emphasis supplied) 


See, also, Anno. 43 A.L.R. 2d 1227-1232. 


Here not only was the District informed that property adjacent to 


the construction work had been damaged, but was, at the time of the con- 


troversy, a party defendant with the Contractor in an action by the owner 





of such property to recover $500,000 for such damages. 
Certainly, therefore, there was ample justification for refusing 


to release the funds withheld. 


The Contractor alleged nothing in its complaint (J. A. 1-29) which 


justified its refusal to strictly and faithfully perform the terms of the 
contract or which, in view of the facts conceded, entitled it to the relief 
sought (J.A. 28-29). Consequently, it is too clear for further discussion 
that the complaint failed to state a claim against the District upon which 


relief could be granted. 


CONCLUSION 


In view of the foregoing, it is respectfully submitted that the court 


below committed no error when it dismissed the complaint. 


CHESTER H. GRAY, 
Corporation Counsel, Bi xs 
MILTON D. KORMAN, 
Principal Assistant 
Corporation Counsel, D. C., 
HUBERT B. PAIR, 
Assistant Corporation Counsel, D. C., 
OSCAR P. MAST, 
Assistant Corporation Counsel, D. Ca; 
Attorneys for Appellees, 
District Building, 
Washington 4, D. C. 
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mutually independent rights and obligations. The court then said: 


"There is still another basis for holding 
that the architect owed a duty to the surety not 
to approve the release of the retainage funds 
prior to the completion of the contract, includ- 
ing the payment of bills for labor and materials. 
The architect, by his contract with the trustees, 
assumed the obligation to supervise the per- 
formance of the contract and to preserve the 
retainage funds to insure the completion of the 
contract, and it was apparent that his failure to 
exercise due care and diligence to ascertain if 
there were outstanding bills for labor and material 
before approving the release of the retainage funds 
might result in loss to the surety by depriving it 
of its.rights under the doctrine of suborgation to 
resort to such funds upon the default of the con- 
tractor. The architect, therefore, undertook 
the performance of an act which, it was apparent, 
if negligently done would result in loss to the surety, 
and the law imposed upon him the duty to exercise 
due care to avoid such loss. We quote from 38 
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the construction work had been damaged, but was, at the time of the con- 


troversy, a party defendant with the Contractor in an action by the owner 
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of such property to recover $500,000 for such damages. 
Certainly, therefore, there was ample justification for refusing 


to release the funds withheld. 


The Contractor alleged nothing in its complaint (J.A. 1-29) which 


justified its refusal to strictly and faithfully perform the terms of the 
contract or which, in view of the facts conceded, entitled it to the relief 
sought (J. A. 28-29). Consequently, it is too clear for further discussion 
that the complaint failed to state a claim against the District upon which 


relief could be granted. 


CONCLUSION 


In view of the foregoing, it is respectfully submitted that the court 


below committed no error when it dismissed the complaint. 
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Corporation Counsel, D. C., 
MILTON D. KORMAN, 
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Assistant Corporation Counsel, D. C., 
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REPLY BRIEF FOR APPELLANT 


UNITED STATES COURT OF APPEALS 
for the 


DISTRICT OF COLUMBIA CIRCUIT 


No. 14, 429 
KENNY CONSTRUCTION COMPANY, 
A Corporation 


Appellant 
Vv. 


DISTRICT OF COLUMBIA, 

A Municipal Corporation, 

et al 

= Appellees 


Appeal from Order of The United States 
District Court for The District of Columbia 


John Wattawa 
1317 F Street, N. W. 
Washington 4, D. C. 
Attorney for Appellant 





aca” guaran 


TABLE OF CASES 





: Page 
E. I. Du Pont deNemours and Co. v. Lyles & Lang : 
Construction Co., 219 F. 2d 328; 349 U.S. 956 . . in aD Sikes O 4 
Metropolitan Railroad Co. v. District of Columbia, | 
ign 0.8. by Bo du BGs Zeb we pe ee oe Oe Soa Pererre tr 9 
Prairie National Bank v. United States, | 
164 U.S. 227, 41 L. Bd. 412 2. ww nenenee tee eee 15 
State v. Malvaney et al., 221 Miss. 190 ...... ! 68 ee: & ee 18, 19 
United States v. Duggan, 210 F. 24926 ...... | (ie eae Ke 3) 
United States v. Moorman, 338 U.S. 458, 94L. Ed. 256... .. 5,6 
United States v. Wunderlich, 342 U.S. 98, 96 L. Ed. 113... .. 7,8 
Other Authorities | 
District of Columbia Code, 1951, Title 1, Section 807 oe ee 3, 14 
United States Code, Title 23. ........... Tee? ee 10 


U.S. Congressional and Administrative News, 83rd 
Congress, Second Session, pages 2191-2197 ............ 8 


a! 





UNITED STATES COURT OF APPEALS 


for the 


DISTRICT OF COLUMBIA CIRCUIT 
No. 14, 429 


KENNY CONSTRUCTION COMPANY, 
A Corporation 
Appellant 
v. 
DISTRICT OF COLUMBIA, 
A Municipal Corporation, 
et al 
Appellees ) 
_ REPLY BRIEF FOR APPELLANT 
- | 
In their Counter-Statement of the Case, Appellees assert, 
page 1, that Appellant's Statement of the Case, although substantially 
correct, is incomplete in that it does not fully set forth, in context, 
the basis for the rulings of the Contracting Officer and of the Contract 
Appeals Board in denying payment of the contract balance. Then, to 
correct the inadequacy asserted, Appellees, pages 2, 3, and 4, quote 
(1) the Contracting Officer's letter October 29, 1956, and Paragraphs 
30 and 17 of the Special Stipulations referred to therein, (2) contract 
Article 15, Disputes, and (3) Paragraph 18 of the contract's Special 


Provisions, referred to in the ruling of the Contract Appeals Board. 





However, as will be noted, Appellant at its page 11 reported as 
to the tenor of the Contracting Officer's above letter, and as to his re- 
liance therein upon the Paragraphs 30 and 17, and simultaneously made 
reference to "J. App. 17-19", where the full texts of the letter, the 
Paragraphs 30 and 17, and the Article 15, are given. Then at page 12, 
Appellant, in reporting as to the tenor of the subsequent ruling of the 
Contract Appeals Board, adverted to the latter's finding that intent to 
place responsibility for restoration upon Appellant was shown from 
Paragraph 18 of the contract's Special Provisions, and simultaneously 
made reference to "J. App. 20-21", where the Paragraph's full text is 


given. 


ei 


Appellees assert at page 6: 


"The Contracting Officer, having knowledge that the 
Contractor had failed to restore property owned by 
Greenway, Inc., which was damaged during the pros- 
ecution of the work, (J. A. 16-18), and having knowledge 
also of the pendency of the action by Greenway, Inc. 
against the District and the Contractor to recover 
$500, 000 for such damage (J. App. 11-12), declined to 
authorize payments of the amounts withheld. (J. A. 18-19)" 


But no contractual or other authority exists for withholding the 
retents because the Greenway action is pending or because any other 
action is pending. Accordingly, Appellees are in effect urging that 


despite the protection afforded from the insurance and from the bond, 





the mere filing of a damage suit against Appellant automatically 


serves, regardless of the suit's merits, to debar payment of the 
retents. : 

Under the subject contract, partial payments were to be made 
to Appellant as the work progressed at the end of each calendar month, 
with 10 per cent thereof retained until final a and acceptance 
of all work covered by the contract. (J. App. 3} Section 807, Title 1, 
District of Columbia Code, 1951, which Appellees quote at their page 
4, provides that "on all contracts made by the District of Columbia 
for construction work there shall be withheld, until completion and 
acceptance of the work, a retent of 10 per centum of the total amount 
of any payments made thereunder as a guaranty fund that the terms of 
such contracts shall be strictly and faithfully performed”. - Restoration 
of any damaged adjoining property is obviously not within the purview 
of Section 807, as such property could not be nendits to the District's 
“acceptance”. It is actually the withheld retents which in themselves 
constitute the so-called "guaranty fund that the terms of such con- 
tracts shall be strictly and faithfully performed", and such character 
of performance stands as established when the sitll is completed, and 
accepted. Appellees acknowledge at their page 6 that the construction 
of the public works involved had been completed, and the same accepted 
by the District for public use, prior to Appellant's — for payment 
of the contract balance, which was on October 3, 1956. (J. App. 17, 18) 





ql 

Appellees assert, pages 6 and 7, that the denial of Appellant's 
claim for payment of the retents constituted a dispute concerning a 
question arising under the contract, the resolution of which by the 
Contract Appeals Board was "final and conclusive on the parties" 
under Disputes Article 15. (J. App.19) But questions of basic con- 
tractual interpretation, such as are here involved, are not within the 
purview of the Article, so shown, among other factors, by its conclud- 
ing requirement:| "In the meantime the contractor shall diligently pro- 
ceed with the work as directed." (J. App. 19) 

As pointed out in Brief for Appellant, page 33, a disputes 
clause concerning questions of fact, with concluding requirement as 


quoted above, was involved in E. I. Du Pont deNemours and Co. v. 


Lyles and Lang Construction Co., 219 F. 2d 328, CCA - 4th (1955). 


There the Court held, certiorari denied (349 U.S. 956): 
"The disputes clause was evidently intended to furnish 

a ready means of administrative settlement of questions 

arising during the performance of the contract which 

might delay or interfere with performance, not to provide 

for unilateral determination of the amount due under the 

contract upon its termination." (333) 

In the instant matter, as shown hereinabove, the project con- 
struction had already been completed, and the project accepted by the 
District for public use, at the time Appellant made demand for pay- 


ment of the retents. The issue respecting such payment then first 





arose, and as in Dupont is outside the scope of the disputes clause, and 
not susceptible to binding unilateral determination. : 
See also United States v. Duggan, 210 F. 2d 926 (1954). 
w 
United States v. Moorman, et al, 338 U.S. 458, 94 L. Ed. 256, 
relied upon by Appellees, pages 7, 8, is inapplicable. There the con- 
tract between the Government and Moorman for construction work con- 


tained not only a disputes clause, but also specifications (Par. 2-16) 


which expressly established the procedure to be followed "if the con- 





tractor considers any work demanded of him to be outside the require- 
ments of the contract", the decision of the reviewing Government of- 
ficial on appeal to be final and binding. Moorman on demand of the 
Government graded for a taxiway, and thereafter sought extra compen- 
sation therefor, contending that such work was outside the contract re- 
quirements. The Contracting Officer, and the reviewing official, held 
otherwise. In reversing the Court of Claims, which had held for 
Moorman, the Supreme Court said: (462, 463) 
"A conclusion that the question here is one of law cannot 

remove the controversy from the ambit of Par. 2-16 of 

the specifications. That section expressly covers all 

claims by a contractor who like respondent ‘considers 

any work demanded of him to be outside the requirements 

of the contract **'. * The section is neither in con- 

flict with nor limited by Art. 15, for the latter expressly 


excepts from its coverage such special methods of settle- 
ment ‘otherwise specifically provided in this contract’ (462) 





"The oft repeated conclusion of the Court of Claims that 
questions of 'interpretation' are not questions of fact is 

ample reason why the parties to the contract should pro- 

vide for final determination of such disputes by a method 

wholly separate from the fact-limited provisions of Art. 

15* The language of Par. 2-16 is clear. It states in 

language as plain as draftsmen could use that the findings 

of the Secretary of War in disputes of the type here involved 

shall be 'final and binding'."" (462, 463) 

The District Contract Appeals Board held in the instant matter 
that private property, damaged during the prosecution of the work, had 
not been restored; that the intent to place responsibility therefor on 
Appellant was shown by Paragraph 18 of the contract's Special Pro- 
visions; that the contract requirement for insurance to protect Appel- 
lant’s stated responsibility did not discharge the obligation for such 
protection and restoration; that the work under the contract had not 
been completed in all its parts, and that the sum of $244, 321.13 "may 
properly be held by the Contracting Officer until the terms of the con- 
tract have been satisfied: "" (J. App. 20, 21) Unlike the express pro- 
visions in the Paragraphs 2-16 in Moorman, the subject contract con- 
tains no authorization to the Contract Appeals Board to determine any 
of the foregoing issues with finality; there is no contractual ''ambit" in- 
to which procedure for a binding resolution of such issues falls. 


Moreover, in arriving at its decision in Moorman, the Supreme 


Court remarked that ''Contractual provisions such as these have long 


been used by the Government. No Congressional enactment condemns 





their creation, or enforcement". (460) That observation became ob- 
solete on the enactment on May 11, 1954, of Sections 321, 322, Title 
41, United States Code, 68 Stat. 81 (J. App. 23, 24; Brief for Appellant, 
13, 14, 34) | 

x | 

United States v. Wunderlich, 342 U.S. 98, 96 L. Ed. 113 
(1951), also relied upon by Appellees, pages 8,9, is inapplicable and 
outmoded. : 

Wunderlich had agreed to build a dam for the Goverment 
under a contract containing a provision that all disputes involving 
questions of fact should be decided by the Contracting Officer, with 
right of appeal to the head of the department "whose aoieton shall be 
final and binding upon the parties thereto". (99) Dissatisfied with 
the resolution of various disputes by the department head, Wunderlich 
sued in the Court of Claims, which set aside the decision of the depart- 
ment head. | 

In reversing the Court of Claims, the Suncare Court stated: 
(99, 100) | 
"The parties now agree that the question decided by the 
department head was a question of fact (99). (Under- 

scoring supplied) * This Court has consistently upheld - 

the finality of the department head's decision unless it 

is founded on fraud, alleged and proved. So fraud is in 


essence the exception. By fraud we mean conscious 
wrongdoing, an intention to cheat or be dishonest. The 








decision of the department head, absent fraudulent con- 

duct, must stand under the plain meaning of the contract. 

(106) * In the case at hand, there was no allegation of 

fraud. There was no finding of fraud nor request for such 

a finding. The finding of the Court of Claims was that the 

decision of the department head was ‘arbitrary’, 'capri- 

cious’, and 'grossly erroneous’. But these words are not 

the equivalent of fraud, the exception which this Court 

has heretofore laid down and to which it now adheres with- 

out qualification." (100) 

Justices Douglas, Reed, and Jackson vigorously dissented. 
(101-103) 

Thereafter, and on May 11, 1954, the Sections 321 and 322, 
Title 41, United States Code, were enacted. Their legislative history 
(U. S. Code Congressional and Administrative News, 83rd Congress, 
Second Session, pages 2191-2197) makes clear at its outset that the 
purpose of the legislation was "to overcome the effect of the Supreme 
Court decision in the case of United States v. Wunderlich, 342 U.S. 98, 
72 S.Ct. 154, rendered on November 26, 1951, under which the de- 
cisions of Government officers rendered pursuant to the standard 
disputes clauses in Government contracts are held to be final, absent 
fraud on the part of such Government officers”. 

The contract herein was entered into subsequent to the enact- 
ment of the Sections 321 and 322, namely on September 30, 1954. 
(J. App. 2) 

It is correct, as Appellees state at their page 9, that Appellant 


does not allege fraud on the part of either the Contracting Officer or 





the Contract Appeals Board. However, Appellant does allege (J. App. 


25), for reasons which it specifies (J. App. 25, 26), that the Board's 
decision is arbitrary and/or capricious, and under Section 321 not 
final and conclusive. 3 
VI 

In asserting, their page 10, that the Court will take judicial 
notice that the District is not an agency or department of the Federal 
Government, Appellees apparently overlook the statutory and other 
references cited in Brief for Appellant, pages 35, 36. Even in the 
relatively ancient case of Metropolitan Railroad Co. v. District of 
Columbia (1889), 132 U.S. 1,9, 33 L. Ed. 231, 234, cited by Appellees, 
page 10, the Court said: 3 

"Tt is undoubtedly true that the District of Columbia 

is a separate political community in a certain sense, 

and in that sense may be called a State; but the sover- 

eign power of this qualified state is not lodged in the 

corporation of the District of Columbia, but in the 

Government of the United States. Its supreme legis- 

lative body is Congress. The subordinate legislative 

powers of a municipal character, which have been or 

may be lodged in the city corporations, or in the Dis- 

trict corporation, do not make those bodies sovereign. 

Crimes committed in the District are not crimes against 

the District but against the United States. Therefore, 


while the District may, in a sense, be called a State, 
it is such in a very qualified sense." 


Appellees next assert, page 11, that "from aught that appears 


in the record, the United States is an utter stranger to the contract," 
and that "there is no privity between the Contractor and the United 
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States in the contract here involved.'"' However, pursuant to Title 23, 
United States Code, the project was jointly "programmed" by the Dis- 
trict's Highway Department and the Federal Bureau of Public Roads, 


the prospective highway rated as interstate and primary, and Federal 


aid obligated; and then in the District's ensuing invitation for bifs for 


contract award for the construction, in the caption and text of the con- 
tract itself, and in the text of the Performance and Payment Bond, the 
contract was generally referred to as ''Contract No. 5, East Capitol 
Street Extension, 35th to Stoddert Place, S.E., Federal Aid Project 
No. F-42(8)". (J. App. 23) 

Examination of the provisions of Title 23 will reveal the broad 
Governmental control exercised over the formation and the execution 
of Federal-aid highway programs. The provisions of the original 
Federal Highway Act (Nov. 9,1921, 42 Stat. 212) were applicable to 
"States", the District of Columbia and Territories being thereby ex- 
cluded. Thereafter, by Congressional enactments, Federal highway 
aid under Title 23 was extended to Hawaii on March 10, 1924 (43 Stat. 
17), to Puerto Rico on June 23, 1936 (49 Stat. 1891), to the District 
of Columbia on June 8, 1938 (52 Stat. 633), and to Alaska on June 29, 
1956 (70 Stat. 378), the intent of the Government to participate actively 
in highway construction projects in those areas being thereby made 


clear. 
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Appellees next assert, page 12, that by Paragraphs 17 and 30 of 
the contract's Special Stipulations, and by Paragraph 18 of its Special 
Provisions, Appellant assumed responsibility for the protection and 
restoration of dwellings, commercial establishments, and all other 
property, public and private, which might be damaged during the 
prosecution of the work. | 

The Paragraph 17, upon which Appellees especially rely, but 
only partially quote at their page 12, is in full as follows: 

“FINAL CLEANING UP. Within fifteen (15) days after 
completion of the work, and before acceptance and final 
payment shall be made, the contractor shall have cleaned 
and removed from the roadway, sidewalks, parking, lawns, 
and all adjacent property, all surplus and discarded materi- 
al and rubbish, restored in an acceptable manner all prop- 
erty, both public and private, which has been damaged dur- 
ing the prosecution of the work, and shall leave the whole 
in a neat and presentable condition." (J. App. 18) 

The Paragraph's caption, "Final Cleaning Up", and its en- 
suing context, unmistakably indicate the purposes of the Paragraph - 
namely removal of surplus materials from surface areas, clearing 
away therefrom of accumulated debris, and restoration of defaced 
minor surface areas - in order to leave the site "in a neat and pre- 
sentable condition”. The kind of property to be restored, if damaged 
during the work, is nowhere defined, and possible descriptive terms 


therefor, such as "Buildings" or "Structures", or "Dwelling Houses", 


are significantly missing. It can be assumed, therefore, that the 





term property as used in the context was merely meant to embrace 


surface appurtenances, in addition to those already enumerated there- 
in, such as gates, drive-ins, crosswalks, paths, easements, gardens, 
shrubbery, flower beds, and the like - all having relation to appear- 
ance. The prescribed time limitation of fifteen days substantiates 
this view. The removal of surplus materials, clearing away of debris, 
and restoration of the surface areas could be effected in fifteen days, 
but certainly not the extensive work required for the reconstruction of 
several adjoining apartment buildings which allegedly had been damaged 
to the extent of $500,000.00. (J. App. 11, 12, 16) 
Vu 

As will be noted, the Paragraph 30, to which Appellees also 
advert at their page 12, contains no directive for the performance of 
any work, but is inoperative in character, merely reciting that the 
"Contractor will be held responsible for the protection and restoration 
of buildings, fences, sewers, water mains, gas mains, electric con- 
duits, and pavements, streets, roads, railroads, trees, and any 
other structures affected in the prosecution of the work hereunder". 
(Underscoring supplied) (J. App.18) In Paragraph 18 of the contract's 
Special Provisions (J. App. 20, 21) attention is directed to the "respon- 


sibility of the contractor" as set forth in the above Paragraph 30, and 


the contractor is ordered to provide the designated insurance to 
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protect "his responsibility in this respect". Appatidnt did provide 
such insurance (J. App. 3,4), and thereby fulfilled the requirements of 
the inter-related provisions of Paragraphs 30 and 18. % 

It is significant that although the Contracting Officer relied in 
his adverse decision upon Paragraphs 30 and 17 of the contract's 
Special Stipulations (J. App, 18,19), the Board of Contract Appeals ig- 
nored the Paragraph 30 in its ensuing ruling, and after quoting Para- 
graph 17 of the contract's Special Stipulations (dealt with hereinabove 
under VII), held, as already stated herein above, that damaged private 
property had not been restored; that the intent to place responsibility 
therefor upon Appellant was shown by the Paragraph 18; that the pro- 
vision for insurance to protect the contractor's stated responsibility 
did not discharge the obligation for such protection and restoration; 
and that therefore the $244,321.13 "may be properly held by the con- 
tracting officer until the terms of the contract have: been satisfied". 


(J. App. 20, 21) 


Accordingly, the Board made rulings on matters of law and 


contract interpretation which are judicially Peviewahte, such as that 
the Paragraph 17, for a final cleaning up within fifteen days, is ap- 
plicable herein; that "intent" to place responsibility upon Appellant 
for restoration of damaged properties here involved was shown from 


the Paragraph 18, and that the showing of such "inten " actually 
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places such responsibility upon Appellant; and that compliance with 
the requirement under the Paragraph 18 to provide the insurance to 
protect the stated responsibility for protection and restoration of 


adjacent properties did not discharge the obligation therefor, and 


that the $244, 321.13 could accordingly be held for further good measure. 


Kx 

Appellees at their page 14 misconstrue Section 807, Title 1, 
D. C. Code, 1951. It does not provide, as Appellees assert, that "ten 
per centum of the contract price should be withheld by the District, 
retained ' * * as a guaranty that the terms of such contract shall be 
strictly and faithfully performed '’. The Section provides, instead, 
that "On all contracts made by the District of Columbia for construc- 
tion work there shall be withheld, until completion and acceptance of 
the work, a retent of 10 per centum of the total amount of any payments 
made thereunder as a guaranty fund that the terms of such contracts 
shall be strictly and faithfully performed". (Underscoring supplied) 

Recognition and acknowledgment that the terms of the contract 
have been "strictly and faithfully performed" automatically follow from 
“completion and acceptance of the work". Therefore, the latter de- 
velopments constitute the premise which governs and determines the 
cessation of the withholding. As pointed out hereinabove, Appellees 


at their page 6 acknowledge that the construction of the public works 
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involved had been completed, and the same accepted by the District for 
public use, before Appellant made demand for payment of the contract 
balance. Actually the project was so accepted on August 30, 1956 

(J. App. 16), and therefore under Section 807 any right for withholding 


of the retents ceased then. 


At page 14, Appellees attempt to justify such withholding upon 


the wholly new ground that the retents would provide a fund out of 
which Appellant's surety may be paid in the event that the latter should 
be required to make good on a default by Appellant. 

But Appellees cite no contractual gothortzation for a ‘withhold- 
ing for the asserted reason, and none such exists. ‘And the solicitude 
on its behalf had not been requested by the Surety. | 

Appellees then contend at page 14 that a contract provision 
authorizing retention of a percentage of the agreed price raises an 
equity in such funds in favor of the surety on the performance bond, 
citing Prairie National Bank v. United States, 164 U.S. 227, 41 L. Ed. 
412. In that case the contractors had defaulted in performing the con- 
tract, whereupon the surety was requested to and did assume its com- 
pletion, with consent of the contractors. In consideration of advances 
made and to be thereafter made by a bank to the saan. not 
found to have been used in performing the contract, the contractors 


had theretofore given authorization to the bank to receive the final 
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ten per cent under the contract. In a contest later between the bank on 
the one hand, and the surety on the other, who claimed that he had com- 
pleted the contract without knowing of the Bank's alleged right, the 
surety'’s equity in the final payment was held to be superior to the 
bank's. 

In the instant matter, Appellant is not in default, and has not 
been so adjudged. The Surety (Standard Accident Insurance Company) 
has not assumed, nor been asked to assume, any work under the con- 
tract, nor any obligation under the bond, and has not asserted or 
sought to interpose any claim or right with respect to the withheld 
retents, and is not a party in the Greenway suit, and has not sought 
to intervene therein (J. App. 15), nor in the present action (R. 100, 101). 

x 

Moreover, the Surety herein has actually consented to the re- 
lease of the retents to Appellant. (J. App.17, 26) On April 13, 1956, 
before the project's completion and acceptance on August 30, 1956, 
the District Corporation Counsel addressed a letter to the Surety, ad- 
vising it of the pendency of the Greenway suit and other suits against 
the District and Appellant, for damages allegedly arising from the 
project, and inquiring whether the Surety, in view of its liability 
under the bond, desired to have further payments withheld from Appel- 
lant pending disposition of the actions (J. App.17). By its letter dated 


April 25, 1956 (J. App. 26), the Surety replied as follows: 


le 


"We have no objection to payment to the Kany Construction 

Company by the District of Columbia of current estimates 

and retained percentages on this project in SSCuneanGe 

with the terms of the contract." ! 

Appellees contend in effect, pages 14,15, that such reply was 
not expressive of a consent to release of the retents. However, the 
District's inquiry was categorical - namely whether the surety wanted 
further payments withheld pending disposition of the suits, and if it 
had so desired, its simple affirmative answer would have been forth- 
coming. But it gave no such answer, nor has it in any manner ever 
indicated a preference other than for the release of the retents to 
Appellant. It is noteworthy that the District itself construed the above 
quoted reply at the time as expressing consent to such release, as it 
thereafter released partial payments to Appellant: | 

"Prior to August 30, 1956, the latest partial payment 

which the District had made under its contract * was for 

work completed by May 31, 1956. Payment for work com- 

pleted in June and July 1956 remained outstanding. " (J. 17) 

In other words, the District, after it had received the Surety's 
letter April 25, 1956, made the partial payments to Appellant for 
April 1956 and for May 1956. And on June 21, 1957, the District's 
Board of Contract Appeals authorized a release to Appellant on account 
of partial payments which had accrued subsequent to May 1956. (J. App. 
20) , 

It may be pointed out that at page 11 of Appellant's Brief, under 


Statement of the Case, it is stated: 
“Appellant's Surety on the Performance and Payment 

Bond had replied in the negative to the District's inquiry 

as to whether the Surety desired to have further payments 

to Appellant withheld pending disposition of certain damage 

suits, including Greenway's." (J. App. 17) 

Appellees admit at their page 1, under Counter-Statement of 
the Case, that Appellant's Statement of the Case, which includes the 
above-quoted sentence, is "substantially correct". And they do not 
challenge in their Brief the following statement, page 18 of Appellant's 
Brief, under Summary of Argument: 

"In response to the District's own inquiry, the Surety 

on the Bond advised of no objection to payment of all re- 

tents to Appellant." 

If Appellees are really serious in contending that the Surety has 
not consented to release of the retents to Appellant, then all the more 
reason appears for reversing the dismissal of Appellant's Complaint, 
requiring Appellees to make Answer thereto, and allowing that basic 
factual issue to be determined by testimony at a trial. 


XI 


At their pages 15 and 16, Appellees cite and quote from State 


v. Malvaney et al, 221 Miss. 190. 
The case is not relevant. There the architect (Malvaney) had 
been engaged to prepare plans and specifications for a building, and 


to supervise its construction. The contractor was required to furnish 
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a performance and payment bond, with surety, and before receiving 
final payment had to submit evidence satisfactory to the architect that 
all payrolls, material bills, and other indebtedness connected with 
the work had been paid (199). The evidence established that the archi- 
tect approved the release of retainage funds to the contractor without 
exercising proper diligence to ascertain whether bills for labor and 
materials had been paid. In ruling for the Surety which had to pay 
such bills, and on whose behalf the suit was brought, the Court stated: 
"We have expressly held that where the contract provides 

for progress payments not to exceed 85 per cent of the con- 

tract price and 15 per cent retainage, the retainage is for 

the mutual benefit and protection of the owner and the surety, 

and that when the surety, upon default of the contractor, is 

required under the bond to pay bills for labor and materials 

going into the construction, he may assert a claim to the 

retainage funds under the equitable doctrine of subrogation 

* (208, 209) | 

In the instant matter Appellees do not and cannot contend that 
any bills for labor and materials remain unpaid, or that the Surety has 
been asked to proceed under the bond, or has suffered losses, or has 
brought an action. Accordingly those factors are absent. Moreover, 
as already shown hereinabove, the Surety has consented to the payment 
of the retents to Appellant. (J. A. 17, 26) ! 

On the other hand, absent in Malvaney are issues relating to 
(1) contractor's liability insurance, apparently none such having been 


required there, (2) responsibility for restoration of any damaged 
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adjoining properties, (3) the combination of substantial performance, 
and retention of benefits therefrom, (4) superimposition without con- 


tractor'’s consent of retents as a third guaranty upon the guaranties 


already provided by required insurance and bond, and (5) applicability 


of finality provisions in a disputes clause so-called. 


Wherefore, the Order dismissing Appellant's Complaint, 
(J. A. 75) should be reversed on remand, and Appellees required to 


answer to the Complaint. 


Respectfully submitted, 


John Wattawa 
1317 F Street, N. W. 
Washington 4, D.C. 

Attorney for Appellant 
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(i) 
QUESTIONS PRESENTED 


The questions presented to the Court are as follows: 
‘ 1. Whether, in an action founded upon an additional indemnity 
provision under seal on four surety bond applications, appellee surety 
company was entitled to a summary judgment against appellant when 
the record indicated that the following genuine issues of material fact 


were present: 


(a) Whether appellant agreed to become an in- 
demnitor for no consideration or for past consideration 
under rather questionable circumstances; and 

(b) Whether the appellee paid the amounts for 
which it sought indemnification from the appellant 
pursuant to the terms of the said applications or 
whether such sums were paid to subcontractors for 
extras, fees and services not within said surety bond 
applications or pursuant to illegal contracts with those 
subcontractors. . 


2. Whether the court below erroneously issued a nunc pro tunc 
order granting its certificate pursuant to Rule M(b) of the Federal Rules 
of Civil Procedure that there was no just cause for delay and expressly 
entering final judgment, as a result of which there was left pending in 
the trial court t..ird party claims arising out of the same cause of action 


and involving common questions of fact and law which were an integral 


part of the original claim. 
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ARGUMENT: 
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The Record Presented Questions Of Fact As 
To Whether Want Of Consideration Was A 
Defense To The Civil Action Founded Upon 
An Indemnity Agreement Under Seal When 
Such Agreement Was Obtained Under 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14, 419 


JOHN H. DAVIS, 
Appellant, 
V. 


STANDARD ACCIDENT INSURANCE COMPANY, 
A CORPORATION, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from an Order of the United States District 
Court for the District of Columbia entering summary judgment in favor 
of appellee, Standard Accident Insurance Company, a corporation, 
against appellant, John H. Davis, in an action involving multiple claims 
wherein the court upon consideration of the complaint, answers and affi- 
davits submitted by the respective parties made an express determination 


that there was no just reason for delay and directed the entry of a final 
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judgment. From this judgment appellant, defendant in the court below, 
appeals. 


The District Court had jurisdiction under Section 11-306 of the 
District of Columbia Code, 1951 ed. (as amended) 


This court has jurisdiction pursuant to Section 1291, Title 28, 
United States Code. 


STATEMENT OF THE CASE 
THE COMPLAINT 


Appellee, Standard Accident Insurance Company, a corporation, 
filed suit in February,1956 against Spradlin Construction Company, Inc. , 
a corporation, the obligor on four surety bonds executed in 1949 by 
appellee, William Spradlin, its president, and appellant for the sum of 
$6877.31 to recover losses allegedly sustained by it on such bonds. An 
additional $330.00 was claimed by appellee from the defendant Spradlin 
Company and defendant Spradlin individually for the loss sustained on a 
fifth surety bond in which appellant did not join. Appellant and the 
individual defendant Spradlin were sought to be held liable for such 
losses by virtue of their executing the following additional indemnity 
agreement at the end of the bond applications: 

ADDITIONAL INDEMNITY 


"In consideration of the Standard Accident Insurance 
Company executing the bond or bonds or procuring the 
execution of the bond or bonds herein applied for, and 
warranting sufficient interest to induce and justify it, 
is ee og severally join in the foregoing Agreement." is 
J.A, 1-4). 





In addition to defendant William Spradlin and appellant the 
additional indemnity agreements on three applications were signed by 
Samuel N. Zarpas, minority stockholder and secretary of the defendant 
Spradlin Company (J. A. 23, 25, 27); Zarpas was not joined by appellee 
as a defendant (J.A. 1-4). 





3 
THE ANSWER ~ 


Appellant's verified amended answer admitted that he executed 
the additional indemnity provisions of the four bond applications in 
question, alleged that the same were not executed on or about the dates 
of the applications and agreements by defendant Spradlin Company and 
were executed without consideration and for past considerations. He 
denied that the losses which were alleged to be sums paid to subcon- 
tractors pursuant to the various surety bonds and agreements were 
proper items for indemnification. Appellant claimed that they were 
not legally due and owing because such sums, or parts thereof, were 
for extra work and payments therefor were made as the result of illegal 
agreements between appellee and the subcontractors. He also main- 
tained that the payments, if actually made, were for other considerations 
between appellee and the subcontractors and not on the jobs allegedly 
indemnified by appellant. It was further stated in the answer that some 
of the losses arose out of payments for accounting services and "fees" 
which were not within the coverage of the indemnity agreements. The 
answer also averred that the agreements were signed without any pre- 
vious request by appellee and out of the presence of any representative 
of appellee; that there was no consideration moving between appellee 
and appellant for the latter signing the agreements except future ad- 
vances to the defendant Spradlin Company by appellant. (J.A. 5-7). 


THIRD PARTY PLEADINGS 


Appellant's motion for leave to bring in Samuel N. Zarpas as a 
third party defendant (J. A. 7-8) and serve upon him a summons and 
third party complaint was granted by the court (J. A. 8) by order dated 
April 16, 1957. (J.A.8) The third party complaint sought to recover 
a proportionate share of any judgment recovered by appellee from ap- 
pellant on the two surety bonds in which both appellant and Zarpas had 
joined by executing the additional indemnity provision. (J. A. 8-9) 
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In his answer the third party defendant denied that appellant was 
liable to appellee with respect to the subject matter of the third party 
complaint and that it wouid be inequitable and unjust to allow appellee 
any recovery against appellant which might entitle appellant to any re- 
covery against the third party defendant, and to that extent appellee was 
barred from recovering against appellant by its laches, estoppel, waiver 
and its own negligence. Under the express terms of the indemnity agree- 
ments, the answer continued, and as one of the principal inducements 
for the execution of the agreements, the work to be performed by the 
principal obligor, defendant Spradlin Company, was to be accomplished 
not later than February,1950. In addition, each agreement gave to ap- 
pellee the following powers: The right to demand current payments 
from the principal obligor, defendant Spradlin Company, to meet any 
demands upon appellee in connection with any defaults by the company, 
an assignment and conveyance of all of defendant Spradlin Company's 
assets involved in the performance of the work with the right to apply 
the same in discharging any liabilities allegedly incurred by the appel- 
lee thereunder and the right to inspect bank accounts, books and records 
of the principal obligor. Appellee, in turn, incurred the duty to act in 
good faith in making any payments pursuant to the surety bond agree- 
ment and to safeguard diligently the rights of indemnitors and to mini- 
mize their risk of loss. Further, that as of January 9,1950, when 
Zarpas disposed of his stock interest to the individual defendant Spradlin 
the defendant Spradlin Company was solvent, all of which was known by 
appellee's authorized agent. The answer alleged that appellee negli- 
gently failed to enforce or fulfill the requirements and obligations of the 
agreements, permitted the assets of defendant Spradlin Company to be 
dissipated and failed to exercise reasonable or diligent efforts to re- 
cover from it with the result that defendant Spradlin Company became 
insolvent and without funds upon which appellant and Zarpas could in 
turn recover in the event judgments were entered against them respec- 
tively. (J. A. 36-38) Zarpas also filed a counterclaim against appellant 
for such Sums, or such disproportionate sums as Zarpas may be 
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required to pay by reason of a third party complaint filed by the indi- 
vidual defendant Spradlin against him and in addition Zarpas asserted 
a cross-claim against the said individual defendant. (J. A. 38-39) 


THE MOTION FOR SUMMARY JUDGMENT 


A default against the defendant Spradlin Company having been 
entered by the Clerk for failure to file an answer, appellee filed on 
March 12, 1957 a motion for summary judgment (J. A. 9) against the re- 
maining parties accompanied by affidavits of Christian W. Kuhn and 
Henry C. Young. 


Christian W. Kuhn, manager of the Bonding Claim Department 
of appellee, set forth in his affidavit that the following losses were paid 
by it pursuant to the surety bonds in question, all of which losses were 
in connection with contracts for which the bonds were obtained: 


1) $725.25, November 13, 1951, on bond to Board of 
Education, Carroll County, Maryland, as obligee, to 
Young and Crary, Inc. a corporation, for labor and/or 
materials. 

2) $328.00, March 5, 1952, on bond to the United States 
of America, as obligee, to People's Lumber and Supply 
Company for work performed. 

3) $235.00, March 12, 1951, on bond to the State of 
Maryland for the use of the University of Maryland, as 
obligee, to Lee White & Co. for accounting services 
and fees. 

4) $3769.31, May 2, 1952, on bond to the State of 
Maryland for the use of the University of Maryland, as 
obligee, to William E. Diez and Nelson A. Potter, 
attorney, for materials and labor. 

5) $550.00, May 20, 1952, on bond to the State of 
Maryland for the use of the University of Maryland, as 
obligee, to William A. Ruth, 2 subcontractor, purpose 


6 


not stated. This claim was paid by giving Ruth a credit 

on certain other indebtedness owed by the said Ruth to 
appellee. [Appellee received $450.25 on November 5, 

1952 from the State of Maryland reducing its net loss on 
items 3-5 above to $4104. 06. | 

6) $1720.00, May 22,1952, on bond to the United States 

of America, as obligee, to William A. Ruth, a subcontractor, 
purpose not stated. This claim was paid by giving said Ruth 
a credit on certain other indebtedness owed appellee (J. A. 
10-13) 


Young's affidavit indicated that he was a general agent for appel- 
lee and arranged the execution of the bonds for the defendant Spradlin 
Company and signed same as attorney-in-fact for appellee. It stated 
that appellant informed Young that he would be glad to help defendant 
Spradlin Company by indemnifying appellee if the latter would execute 
bonds for it. The individual defendant Spradlin also agreed to indem- 
nify appellee against loss on the bonds. Thereafter affiant Young exe- 
cuted the four bonds in question and delivered them to the defendant 
Spradlin Company. The verbal agreements of appellant and the indi- 
vidual defendant Spradlin were a consideration for the execution of the 
bonds and the subsequent execution of the agreements of indemnity by 
these individuals were pursuant to and in confirmation of their prior 
oral agreements. Attached to Young's affidavit as exhibits were photo- 
stats of the five bond applications containing the additional indemnity 
provision, four of which were signed by appellant on a line at the end 
of which was printed the word "(Seal)". (J. A. 13-27) 


THE AFFIDAVITS IN OPPOSITION TO MOTION 


Appellant filed an affidavit in opposition to the motion for sum- 
mary judgment in which he denied ever informing Young prior to the 
execution of the bonds that he would be glad to help defendant Spradlin 
Company and indemnify appellee if it would execute bonds for that 
company. He stated that in the only conversations he had with Young 
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concerning the defendant Spradlin Company he advised Young that he, 
the appellant, was considering investing some money in the company; 
subsequently, affiant determined not to make such an investment and 
so advised Young. He denied ever asking appellee to issue a bond for 
the defendant Spradlin Company and denied ever telling appellee or its 
representative that he would indemnify appellee if it would execute and 
deliver bonds for the defendant Spradlin Company. 


Appellant admitted signing the four indemnity provisions invol- 
ved, setting forth that he did so as a personal favor to the individual 
defendant Spradlin. He signed the indemnity on the first bond applica- 
tion, which was dated June 16, 1949, when the individual defendant 
Spradlin told him that the bond had already been issued but that it would 
make things easier for Spradlin if appellant executed the indemnity. 
The indemnity provision was dated July 11, 1949, and it allegedly bears 
the false attestation of a notary public with whom affiant is not ac- 


quainted and who was not present when affiant signed it. 


On subsequent occasions the individual defendant Spradlin 
approached appellant and requested him .to execute indemnity provisions 
on other bond applications on which bonds had already been written for 


the same reason as for the first transaction; appellant acquiesced on 


some occasions but refused to do so on others. (J. A. 28-29) 


The individual defendant Spradlin also filed an affidavit in 
opposition to the motion wherein he denied that there were any discus- 
Sions with Young covering indemnifications of appellee prior to the 
execution and delivery by appellee of bonds. After the bonds had been 
executed and delivered, Young approached Spradlin and told him the 
company was worried about the amount of bonds outstanding on the 
Spradlin Company's jobs and requested that Spradlin and his wife in- 
demnify appellee. Spradlin agreed to do so personally, but would not 
permit his wife to sign; he advised the company that he would try to get 
appellant, a personal friend, to be the additional indemnitor. Appellant, 
when approached, did agree and executed the indemnity on the bond to 
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the Board of Education, Carroll County, Maryland. 


Other indemnity provisions for additional bond applications 
were signed after the bonds had been executed and delivered when Young 
asked for additional indemnification so that appellee would not be “wor- 
ried" about the Spradlin Company at times when its obligations were 
such that appellee should have had additional protection. Affiant also 
set forth that Young never made such indemnification a condition pre- 
cedent to the execution of any particular bond. Spradlin denied that he 
ever promised to execute any indemnity prior to the bond being written, 
and denied the statement contained in Young's affidavit to the contrary. 


On some occasions Zarpas became an indemnitor. 


Spradlin also alleged that improper payments were made to sub- 
contractors by appellee for extra work for which compensation was not 
due. (J. A. 29-32) 


PROCEEDINGS IN THE COURT BELOW 


On the foregoing record the court granted summary judgment 
for the sums demanded besides interest against appellant and the indi- 
vidual defendant Spradlin and signed an order on May 24, 1957. (J. A. 32) 
Motions for rehearing were denied May 29, 1957. (J.A.41) The order 
denying the motions for rehearing was signed two days after third party 
defendant Zarpas filed his answer, counterclaim and cross-claim. 
Meanwhile the appellant had endeavored to stay the court's action on the 
motions for rehearing until the third party answer had been filed. (J. A. 
33-35) 





On December 9, 1957, appellee filed a motion seeking to amend 


the order granting summary judgment by adding to it language that " 
there was no just reason for delay and an express direction for entry | 
of judgment pursuant. to Rule 54(b) of the Federal Rules of Civil Pro- : 
cedure. Appellee urged as basis for the motion the fact that although » 


the motions to bring in third party defendant had been granted, no order 
had been signed at the time the motion for summary judgment was filed; 
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that while the motion was pending such an order was presented and 
signed and that the counterclaim and cross-claim of the third party 
defendant were not filed until after the order granting summary judg- 
ment had been signed. (J.A.41-42) Over opposition of the appellant 
(J. A. 42) the motion was granted and the court's certificate was en- 
tered January 28, 1958, causing the judgment to become final and 
appealable. (J. A. 69-70) 


FEDERAL RULES OF CIVIL PROCEDURE INVOLVED 
RULE 54 
JUDGMENTS 


(b) Judgment Upon Multiple Claims. When more than one claim for 
relief is presented in any action, whether as a claim, counterclaim, 
cross-claim, or third-party claim, the court may direct the entry of a 
final judgment upon one or more but less than all of the claims only 
upon an express determination that there is no just reason for delay 
and upon an express direction for the entry of judgment. In the absence 
of such determination and direction, any order or other form of decision, 
however designated, which adjudicates less than all the claims shall 
not terminate the action as to any of the claims, and the order or other 
form of decision is subject to revision at any time before the entry of 
judgment adjudicating all the claims. As amended Dec. 27, 1946, 
effective March 19, 1948. 
RULE 56 

SUMMARY JUDGMENT 
(a) For Claimant. A party seeking to recover upon a claim, counter- 
claim, or cross-claim or to obtain a declaratory judgment may, at any 
time after the expiration of 20 days from the commencement of the 
action or after service of a motion for summary judgment by the ad- 


verse party, move with or without supporting affidavits for a summary 


judgment in his favor upon all or any part thereof. As amended Dec. 


27, 1946 effective March 19, 1948. 
*¥ * * *€* KF K€ * KK KK F K 
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(c) Motion and Proceedings Thereon. The motion shall be served 

at least 10 days before the time fixed for the hearing. The adverse 
party prior to the day of hearing may serve opposing affidavits. The 
judgment sought shall be rendered forthwith if the pleadings, deposi- 
tions, and admissions on file, together with the affidavits, if any, show 
that there is no genuine issue as to any material fact and that the mov- 
ing party is entitled to a judgment as a matter of law. A summary judg- 
ment, interlocutory in character, may be rendered on the issue of 
liability alone although there is a genuine issue as to the amount of 
damages. As amended Dec. 27, 1946, effective March 19, 1948. 


STATEMENT OF POINTS 


1. The court below committed reversible error in granting 
summary judgment in favor of plaintiff-appellee when there were 
genuine issues of material fact concerning the purpose, legality, 
amount and necessity of payments made by appellee pursuant to surety 


bonds which were indemnified by appellant and others. 


2. The court below committed reversible error in granting 
Summary judgment in favor of plaintiff-appellee founded upon an in- 


demnity, under seal, for which there was no consideration or past 


consideration, and which was secured under questionable circumstances. 


3. The court below committed reversible error in awarding its 
certificate nunc pro tunc entering final judgment pursuant to Rule 54(b) 
of the Federal Rules of Civil Procedure when its judgment was not a 
final determination and disposition of a claim entirely distinct from the 


other claims involved in the action. 


SUMMARY OF ARGUMENT 
I. 
In an action for losses sustained on performance bonds insti- 
tuted by appellee surety company against appellant as a party to the 
additional indemnity provisions on the bond applications, the amounts 
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paid and the good faith of the appellee in settling with the subcontractors 
were genuine issues of material fact which the court below could not 
resolve on a motion for summary judgment. These facts were put in 
issue by affidavits and a verified answer which denied the allegations of 
the complaint that appellant was indebted to appellee because the losses 
Sustained by appellee were the result of payments for extras not within 
the indemnity provisions, were the result of illegal agreements be- 
tween appellee and the subcontractors, were paid for other considera- 
tions between the appellee and third persons and not on the jobs al- 
legedly indemnified by appellant and were for accounting services and 
fees not properly coming within the coverage of the surety bonds in 
question. 


Appellant was entitled to have the benefit of cross-examination 
of appellee's employees at a trial on the merits and to have an oppor- 
tunity to examine appellee's documentary evidence. Even though the 
party moving for summary judgment may have a strong case, where, 
as here, the facts were within the sole control of appellee and appellant 
had no independent knowledge of the facts and was unable to obtain any, 
the motion should be denied. 


The court below was required to be critical of the papers of the 
appellee as the moving party and to draw all inferences from the plead- 
ings and affidavits in favor of the appellant, the party resisting sum- 
mary judgment. The moving party had the burden of demonstrating 
clearly the absence of any genuine issue of material fact and any doubts 
‘should have been resolved against it. The motions court failed to ob- 


serve these requirements. 
II 


Because consideration must be shown in actions founded upon 
contracts under seal where fraud is in issue and the circumstances 
here are questionable, suspicious and totally unexplained so that at this 
juncture they may be tantamount to fraud, appellee must show that there 
was consideration for appellant becoming an indemnitor until such time 


as certain questions of fact and unexplained circumstances are resolved 
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in appellee's favor: Was there any consideration for appellant's exe- 

cution of the indemnity provisions? If there was consideration, was it 

past consideration? At whose request were the indemnity provisions 4 
executed, Spradlin or Young? Why were the bond applications per- 

mitted to remain with Spradlin after the bonds had been issued and de- 

livered to the obligee? Why was only one out of five indemnity pro- 

visions notarized? Why was it allegedly notarized by a notary unknown 

to appellant when not signed in her presence? Why were only two of the 
indemnitors named as parties defendant? Did appellee act in good faith 

in settling claims made by third persons on the performance bonds? 


Ii 

Rule 54(b) "is applicable only in instances in which more than 
one claim for relief is presented in an action, and in which the claim 
upon which a final judgment is to be entered under the Rule is itself a 
claim distinct from the other claim or claims." Gold Seal Co. v. Weeks, 
93 U.S. App. D.C. 249, 254, 209 F. 2d 802, 807 (1954). Appellant submits 
that the principal action on which a final judgment was entered was not 
separate and distinct from the various other claims instituted by third 
party practice and that this court has the right to review the determina- 
tion of the motions judge that there was no just cause for delay in enter- 


ing such final judgment. 


Although there were a number of claims asserted in the court 
below, and insofar as this appeal is concerned, only one was instituted 
by appellee, they all depend on the validity of the series of transactions 
wherein the indemnity provisions were obtained by appellee and executed 
by appellant, the individual defendant Spradlin and the third party defen- 


dant Zarpas. The right of the indemnitors to contribution between them- dee 
selves as well as the right of the appellee to recover from appellant in- ~ 
volve only one legal issue: are the indemnity provisions enforcible? - 
This proposition was before the court in connection with every claim ” 


asserted by every party joined in the action. 
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Appellant should not be denied the benefit of certain defenses 
asserted by the third party defendant as a result of his superior know- 
ledge of the financial condition of the Spradlin Company. These demon- 
strate that appellee has no valid claim against either appellant or the 
third party defendant and that all the claims are interdependent upon 


and inseparable from one another. 


By the award of summary judgment before all the claims were 


heard on the merits appellant has been denied his right of contribution. 
This cannot be done by the act of appellee. Henry Fuel Co. v. 
Whitebread, 99 U.S. App.D. C.9,236 F. 2nd 742 (1956). 


ARGUMENT 
I 


THE RECORD PRESENTED GENUINE ISSUES OF 
MATERIAL FACT AND SUMMARY JUDGMENT 
WAS IMPROPER. 


Rule 56(c) of the Federal Rules of Civil Procedure provides that 
summary judgment may be awarded when the pleadings, depositions, 
interrogatories and affidavits show that there is no genuine issue of 
material fact remaining for the trier of facts and that the moving party 
is entitled to judgment as a matter of law. Once having determined that 


such an issue is present the court must overrule such a motion. 


Certain general propositions have become well established in 
connection with the principles by which the trial judge is to be guided 
in determining whether such a motion is well taken. These are sum- 
marized in Dewey v. Clark, 86 U.S. App. D.C. 137, 180 F. 2d 766 (1950) 
and are found in numerous other decisions of this court and in the other 
federal circuits: the moving party has the burden of demonstrating 
clearly the absence of any genuine, material issue of fact; any doubt as 
to the existence of such an issue is resolved against it. Hence courts 
are ''quite critical of the papers of the moving party but not of the 
oppoSing papers." Wittlin v. Giacalone, 81 U.S. App. D.C. 20,21, 154 
F. 2d 20, 21 (1946); Hoffman v. Partridge, 84 U.S. App. D. C. 224, 225, 
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172 F.2d 275, 276 (1949) and all inferences of fact from the proof avail- 
able must be drawn against the party moving for summary judgment. 
Evers v. Bubaum, _, U.S. App.D.C. , 253 F.2d 356 (de- 
cided March 6, 1958); Hunter v. Mitchell, 86 U.S. App. D.C. 121, 180 F. 
2d 763 (1950). Even if a pleading opposing a motion is defective, if it 
shows a genuine issue of fact the motion will be denied. Wittlin v. 


Giacalone, supra. 


The purpose of summary judgment procedure is to determine if 
there are genuine and material issues of fact, not to try them. Vale v. 
Bonnett, 89 U.S. App. D.C.116, 191 F.2d 334 (1951); Farrell v. District 
of Columbia Amateur Athletic Union, 80 U.S. App. D. C. 396, 397, 153 F. 
2d 647, 648 (1946). Should the opposition to a motion for summary judg- 
ment show that the responding party has no independent knowledge of the 
facts and could not get any information as to what transpired, summary 
judgment must be denied. Arnstein v. Porter, 154F.2d 464 (C.C.A. 2, 
1946); Cellini v. Moss, 98 U.S. App. D.C.114, 232 F.2d 371 (1956); 
United States v. Gotham Pharmacal Corporation, 1 FRD 744 (D.C.S.D. 
N. Y., 1941); Monmouth Lumber Co. v. Indemnity Ins. Co., 21 N.J. 
439, 122 A. 2d 604 (1956); Cf. Foster v. General Motors, 191 F.2d 907 
(C.C.A.7, 1951) cert.den., 343 U.S. 906, 72 S. Ct. 634, 96 L. Ed. 1324 
(1952). 


This court has held that if affidavits oppose each other there is 
a genuine issue of fact if on material matters and that while a mere 
legal conclusion will not raise such an issue, it is raised by the denial 
of an allegation. Dewey v. Clark, supra, at pages 142,143, and pages 
771, 772; Garrett Biblical Inst. v. American University, 82 U.S. App. 
D.C. 265, 267, 163 F.2d 265, 267 (1947); Wyant v. Crittenden, 72 App. 
D.C. 163, 167, 113 F.2d 170, 174 (1940) The Garrett Biblical Institute 
case also holds that a party resisting summary judgment is entitled to 
the opportunity of cross-examining the moving party's witnesses and/or 
to require the production of documentary evidence to support its conten- 
tions. In that case a particularly apt statement was written by Judge 
Clark and quoted in Dewey v. Clark: 
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"While the statement of a mere legal conclusion will not 

suffice to raise an issue, we think that a general denial 

of an allegation of fact is sufficient to raise an issue and 

that this is so elementary that we decline to follow au- 

thority to the contrary in other jurisdictions. * * * And 

although appellant has made no offer to show the existence 

of evidence in support of its denial and defense, and there 

may be some doubt as to the existence of a defense, still 

much, if not all, of appellant's defense depends on a cross 

examination of appellee's witnesses and an examination of 

appellee's documentary evidence, and we feel that since the 
defense is asserted in apparent good faith appellant is en- 
titled to a trial which provides this opportunity to them. 

On the record as it stands, we cannot say that 'it is quite 

clear what the truth is.''' 82 U.S. App. D. C. 265, 267, 163 

F.2d 265, 267. 

Accordingly, summary judgment is authorized only when the 
moving party is entitled to judgment as a matter of law where it is 
clear where the truth is and no genuine issues remain for trial. Sartor 
v. Arkansas Gas Corp., 321 U.S. 620,627, 64 S.Ct. 724,728, 88 L. Ed. 


967 (1944); Dewey v. Clark, supra; Evers v. Buxbaum, supra. 


Appellant submits that based upon the foregoing statement of 
applicable law there were questions of material fact for determination 


presented by the record in the court below. 


Appellee's complaint alleges that certain disbursements were 
made for which reimbursement was sought from appellant under the 
terms of an indemnity agreement. Its proof consisted of an affidavit of 
the manager of the Bonding Department detailing the amounts paid, the 
payees and the dates of payment following receipt of claims from the 
various subcontractors. Defendant, disputing any liability, denied that 
any sums were due appellee, claiming the disbursements were for extra 
work not part of the original contracts indemnified by appellant, were 
the result of illegal agreements between appellee and the subcontractors 
and were paid for other considerations between them and not on the jobs 


allegedly indemnified by appellant. In addition appellant claimed that 
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certain payments were for accounting services and fees not properly i 


coming within the coverage of the surety bonds in question. Appellant's 


amended answer in addition to the above averments set forth that no 44 
notice of the payments were given to him and he received no information * 
when he made inquiry of appellee concerning the payments. The pro- “I 


priety of these payments was directly in issue since the appellant 
contended that they had not been made in good faith but were made con- 
trary to law. The disbursements were the basis of appellee's action. 


The denial of their validity with nothing more to show the purpose and 


circumstances surrounding payment than "labor and/or materials", * ) 
“accounting services and fees", "work performed" and in two instances " 
without benefit of description can hardly be calculated to demonstrate " 


that there is no question where the truth is. 


Much the same. situation was presented in Otis Elevator Co. v. s 
Standard Constr. Co., 92 F.Supp. 603 (D.C. Minn., 1950), a suit for | 
the balance due on a.contract for elevator installation. After disposing | 
of a counter-claim the District Court wrote: 


"Otis also asks for summary judgment against Standard i 
because the affirmative defenses set forth in Standard's 7 
answer allegedly are insufficient and present no genuine ‘| 
issue on any material fact to which they relate. But 
Standard's answer embodies a qualified general denial. | 
It denies all emept that which is specifically admitted i 
or otherwise answered. Consequently, issues such as : 
the amount due upon the contract, Otis’ performance of 
the contract, etc., exist between Otis and Standard. 


These are issues upon aterial fact so far as this 4 | 
record shows. They ex: * even if the affirmative de- wy 
fenses failed to state any valid defenses. Consequently 4 
a Summary judgment cannot be granted. Federal Rules 4 
of Civil Procedure, Rule 56, 28 U.S.C.A." 92 F.Supp. 

603, 610. i 





Similarly in the present action there are issues of fact as to the 
amount due cn the indemnity provision, appellee's performance of the 
contract and its good faith. Even if there were no question of good faith 
and questionable payments when the defendant in a debt suit such as in i 


the Otis case quoted above denies that he owes plaintiff the money sought 
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the Court cannot grant summary judgment. The paucity of cases on this 
point emphasizes the validity of this argument. For instance, in this 
jurisdiction the only case which is remotely in point is Branham v. 
Fidelity & Deposit Co. of Md., 55 App.D.C. 207, 4 F.2d 173 (1925). 
This concerned a successful attempt by a surety on a bank cashier's 
bond against the cashier for the amount paid the bank due to a shortage 
for which the cashier was responsible. The court said in ruling that 

"the evidence showing a settlement with and payment to 

the bank made out a prima facie case, and, in the ab- 

sence of any attempt to challenge the good faith of that 

settlement and payment, justified a recovery without 

the introduction of any other evidence on the part of the 

plaintiff." 55 App. D.C. 207, 208, 4 F. 2d 173, 174. 

How different is the holding of the lower court in the principal 
case which, in effect, held that plaintiff-appellee was entitled to re- 
cover despite the fact that the good faith and payments of the settle- 
ments with third parties were put directly in issue. It would appear 
the trial court has held that the question of payment and good faith was 
immaterial. In the present case the defendant-appellant by sworn 
answer and affidavit challenged the legality of payments made by the 
surety, claimed payments were for extras not covered by contracts for 
which the indemnities were given and stated that certain payments for 
accounting services and fees were not proper under the surety agree- 
ment. For its part the appellee failed to furnish any details of the 
materials and labor for which it claimed indemnity. In two instances it 
failed to give even a general description of the purpose of the disburse- 
ments which it made and it should be noted that in connection with these 
payments that appellee actually did not pay anything to one of the third 
parties, William A. Ruth, but gave him a credit on certain of Ruth's 
indebtedness to appellee. 


Clearly the circumstances were such that appellant was entitled, 
at the very least, to have the benefit of cross-examination of appellee's 


employees with knowledge of such transactions. Garrett Biblical Insti- 


tute v. American University, supra; Dewey v. Clark, supra. Andbecause 
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of the relationship of the parties wherein the appellant had no indepen- 
dent knowledge of the facts and was not able to obtain any, the authori- 
ties hold that summary judgment is improper even when the moving 
party has a strong case. Cellini v. Moss, supra; United States v. 
Gotham Pharmacal Corporation, supra; Monmouth Lumber Co. v. 
Indemnity Ins. Co., supra. Cf. Foster v. General Motors, supra, 
which reaches a contrary result where the party opposing the motion 


for summary judgment was unwilling to file an affidavit with the court. 


This court has held in Cellini v. Moss, supra, that a plaintiff 
passenger in an automobile who did not know how she was injured was 
entitled to put the defendant driver on the stand at a trial on the merits 
despite the fact that she did not offer any affidavits in opposition to a 
motion for summary judgment. Surely an indemnitor with no business 
relationship to the principal obligor and with no knowledge of the valid- 
ity, necessity or genuineness of alleged losses sustained by a surety 
on a performance bond and who has by sworn answer and affidavit put 
the validity, necessity and genuineness of such payments in issue is en- 
titled to the same consideration. For as this court said in Cellini: 

"Summary judgment is a useful device for disposing of 

meritless tort claims. But Since on a trial of this case 

plaintiff may be able to elicit from defendant facts which 
defendant had a duty to observe and plaintiff did not and 

which may prove plaintiff's case, and since defendant's 

demeanor on the stand in testifying on these matters 

may also lead to inferences favorable to plaintiff, we 

cannot conclude that 'there is no genuine issue as to any 

material fact and that the moving party is entitled to 

judgment as a matter of law.' Rule 56(c), Fed. R. Civ. 

P., 28 U.S.C.A." 98 U.S. App. D.C. 114,116, 232 F. 

2d 371, 373. 

The analogy to the facts of the present case requires no further amplifi- 
cation. 
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II 


q 


THE RECORD PRESENTED QUESTIONS OF FACT AS TO 
WHETHER WANT OF CONSIDERATION WAS A DEFENSE 
TO THE CIVIL ACTION FOUNDED UPON AN INDEMNITY 
AGREEMENT UNDER SEAL WHEN SUCH AGREEMENT 

WAS OBTAINED UNDER QUESTIONABLE CIRCUMSTANCES. 

While not conceding that the indemnity agreement was under 
seal, appellant must abide the principle of Wells v. Alropa Corporation, 
65 App. D.C. 281, 82 F.2d. 887 (1936) that the word ''seal" to the right 
of the signature requires the writing to be considered as a sealed instru- 
ment whether or not there is any indication on the face thereof that the 
signer had adopted the printed seal. Accordingly, the longer statute of 
limitations is here available to appellee and under ordinary circum- 


stances proof of consideration would be unnecessary. 


But appellant urges that in this case the circumstances attendant 
upon the securing and execution of the indemnity provision of the bond 
application were so questionable that proof of consideration should be 
required at least until such time as the issues of fact are resolved to 
the point where the transaction under scrutiny is found to approach some 


degree of accepted business practice. 


Four additional questions of fact which are material to the con- 


sideration of this problem were raised in the court below: 


1. Was there any consideration for appellant's execution of the 
indemnity provision? Young's affidavit states appellant told him that 
if the defendant Spradlin Company "wanted to do a job or jobs" that he, 
appellant, would be glad to help appellee and indemnify it for losses on 
bonds executed by it as surety. (J.A.13) On the other hand, appellant, 
in his affidavit, sets forth that he only mentioned the Spradlin Company 
to Young in conversations wherein he advised Young that he, appellant, 


was considering investing in the corporation. The investment was not 


made and appellant so informed Young. (J. A. 28) 
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2.  Werethe indemnities executed by appellant after the bonds 
had been issued and only to "make things easier" for the individual 
defendant Spradlin as appellant maintained (J. A. 28) and as substantiated 
by the individual defendant Spradlin in his affidavit (J. A. 30) or were 
they executed in confirmation of a prior agreement to indemnify appel- 
lee if the surety bonds were issued as contended by Young? (J. A. 13-15) 
It should be noted that the only bond application which was dated shows 
that the indemnity was executed on July 11, 1949 (J. A.19), although the 
surety bond had been issued previously on June 16, 1949. (J.A. 1) 


3. Was the execution of the indemnities involved herein re- 
quested initially by the individual defendant Spradlin as contended by 
appellant (J. A. 28) and Spradlin (J. A. 30) or by Young who maintained 
that these were executed "pursuant to and in confirmation of" oral agree- 


ments made prior to the execution of the bonds ? 


4. Was the indemnity of July 11, 1949 executed in the presence 
of a notary public? What is the significance of the fact that only one of 
the five indemnity provisions purports to be acknowledged before a 
notary public? (J.A.16-27) And that acknowledgment. is disputed by 
appellant in his affidavit wherein he denies knowing such notary and 


signing the provision in her presence. (J.A. 29) 


In addition to the foregoing factual controversies, further ques- 
tionable circumstances, which are uncontroverted in the record, are 
also involved. Why was Zarpas not named as an original party defen- 
dant by appellee when Zarpas also signed three of the five indemnity 
provisions? All other indemnitors were included. Why did appellee 
permit the bond application to remain with the individual defendant 
Spradlin after the surety bonds had been executed and delivered? Better 
practice would have been to have the parties to the indemnity come to 
the office of appellee's agent and execute them there if, in fact, there 
had been a prior oral promise to indemnify. It is significant that 
Spradlin’s affidavit relates that he was told by appellee when the appli- 
cations were left with him to get his wife to sign the indemnity provision 
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as well as himself. Unwilling to let his wife sign, he obtained Zarpas' 
Signature three times, appellant's four times and on two occasions 
succeeded in getting both to sign the same application. 


Finally, there are certain doubts which arise concerning the 
good faith of appellee in its dealings with third parties in paying the 
losses for which it seeks indemnity from the appellant. These have 
already been set forth in some detail and are referred to at this point 
only as additional indicia of the dubious circumstances surrounding 


the obtaining and execution of the indemnity provisions in controversy. 


At common law a seal imports consideration and a contract under 
seal without consideration is enforcible, although in many jurisdictions 
the rule has been changed by statute or judically modified. 12 Am.Jur. 
067,874. On the other hand it seems clear that fraud is a defense to a 
contract under seal without consideration. Bandy v. Bandy 18758.C. 
410, 197 S.E. 396 (1938); Crotts v. Thomas, 226 N.C.385, 38 S.E. 2d. 
158 (1946); Peoples Pittsburgh Trust Co. v. Barth, 161 Pa. Super. 72, 

53 A. 2d 845 (1947); In re Conrad's Estate, 333 Pa.561, 3A. 2d 697 (1939) 
Bandy v. Bandy, supra, holds that while one who signs a written instru- 
ment under seal is allowed to show failure of consideration, he is not 
allowed in the absence of fraud to show that such instrument was without 
consideration, the reason being that the seal, of itself, imports a con- 
sideration. And Crotts v. Thomas, supra, stands for the proposition 
that the solemnity of a sealed instrument estops a convenantor from 
denying a consideration, except for fraud. Similarly, it was held in 
Peoples Pittsburgh Trust Co. v. Barth, supra, that in the absence of 
fraud an action on a sealed instrument is enforcible without considera- 
tion. 

The situation in the present case may well be tantamount to fraud 
for there have been pleaded affirmatively circumstances surrounding 


both the execution of the indemnity agreement and the performance by 


appellee of its obligations as surety which are suspicious and to date 
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remain totally unexplained. 


In Hancock's Appeal, 34 Pa. 155 (1859) we find the following: 


"The assignments [of bonds secured by a mortgage] duly 
executed under seal, were sufficient to pass the title and 
must be held to import a valuable consideration. Had 
there been any impeachment, however slight, of the 
fairness of the assignment, we would have required full 
proof of consideration * * *." [pp. 156-157] 
And in Twitchell v. McMurtrie, 77 Pa. 383, 387 (1875) the court wrote: 


", . . in the absence of any evidence to the contrary, 

an assignment under seal imports a valuable consi- 

deration, yet the assignee must be required to give 

full proof of consideration if there be any evidence, 

however slight, to impeach the bona fides of the 

transaction. The grounds of defense asserted here 

were amply adequate to give to the defendant the 

right to a trial by jury, and to entitle her to call 

upon the plaintiff to prove the circumstances under 

which an assignment of the mortgage was made." 
Jeffers v. Babis, 304 Pa. 281, 155 Atl. 878 (1931) is another case in 
point. This was an action against a broker for the proceeds of a real 
estate transaction. Plaintiffs and defendant broker entered into a ver- 
bal agreement whereby the broker was to procure a mortgage loan for 
the purchaser of certain property from plaintiffs, for which the broker 
was to be paid a stipulated commission. After the transaction had been 
completed and the broker had performed services under the oral agree- 
ment, a written agreement under seal was executed concerning the dis- 
position of the proceeds of the settlement. Certain irregularities had 
occurred, among them the fact that the broker placed the mortgage 
with himself and kept postponing the date upon which he was to turn over 
to plaintiffs the proceeds due them from the settlement. The broker 
contended that as a sealed instrument, even though executed subsequent 
to the time the services were performed, the contract needed no consi- 
deration. The appellate court held that the issue of consideration had 


been submitted properly to the jury. 
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Authority for appellant's position is also found in Bullen v. 


Morrison, 98 Ill. App. 669 (1901) where the court held that even had 


there not been a statute permitting want of consideration to be pleaded 
as an affirmative defense to an action on a sealed instrument, evidence 


of want of consideration was admissible in a suretyship action. 


Appellant submits that until the regularity of the transactions 
have been established, consideration ‘is an essential element of appel- 
lee's case. There is a genuine material issue of fact as to whether 
there was any consideration for appellant becoming an indemnitor and, 
if there was consideration there still remains the issue of whether it 
was past consideration and thus insufficient to make the contracts of 
indemnity enforceable. See Cowles Publishing Co. v. McMann, 25 
Wash. 2d 736, 172 P. 2d 235 (1946). 


Ill 


ENTRY OF FINAL JUDGMENT NUNC PRO TUNC WAS IM- 
PROPER BECAUSE RULE 54(b) WAS NOT APPLICABLE. 
THE CLAIM ADJUDICATED IS NOT SEPARATE AND 
DISTINCT FROM THE OTHER CLAIMS WHICH ARE STILL 
TO BE LITIGATED IN THE TRIAL COURT. 


Rule 54(b) of the Federal Rules of Civil Procedure provides, in 
part: 


"When more than one claim for relief is presented in an 
action, whether as a claim, counterclaim, cross-claim, 
or third-party claim, the court may direct the entry of a 
final judgment upon one or more but less than all of the 
claims only upon an express determination that there is 
no just reason for delay and upon an express direction 
for the entry of judgment. * * *"" As amended Dec. 27, 
1946, effective March 19, 1948. 


This Rule "is applicable only in instances in which more than 
one claim for relief is presented in an action, and in which the claim 


upon which a final judgment is to be entered under the Rule is itself 


a claim distinct from the other claim or claims." Gold Seal Co. v. 


Weeks, 93 U.S. App. D.C. 249, 254, 209 F. 2d 802, 807 (1954); Capital 
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Transit Co. v. District of Columbia, 96 U.S. App. D.C.199, 201, 225 
F.2d 38,40. Thus Rule 54(b) cannot be invoked unless there are "mul- 
tiple claims of which at least one has been adjudicated." Pabellon v. 
Grace Line, 191 F.2d 169,174 (C.C.A.2, 1951) cert. den. 
Coston Supply Co. v. Pabellon, 342 U.S. 893, 72 S.Ct. 201, 96 L.Ed. 
669 (1951). The question for determination by the District Court judge 
before he can enter a final judgment pursuant to the Rule is "whether 


the underlying factual bases for recovery state a number of different 


claims which could have been separately enforced." Riser v. Baltimore 


& Ohio R.R. Co., 224 F.2d 198 (C.C.A.2, 1955), cert.den., 350 U.S. 
1006, 76 S.Ct. 651, 100 L. Ed. 868 (1955). 


This court has the right to review the determination of the 
District Judge, for as the late Judge Stephens wrote in the Gold Seal 
case, supra: 

"The fact that the motions judge, in the order sought to 

be reviewed, characterized the same as a final judgment 

upon a separate claim can not make the order such a 

judgment or the claim such a claim, if the claim fails to 

meet the standard of separateness or distinctness re- 

quired by the law and the judgment fails to meet the 

standards of finality so required. [Citations]}" 93 U.S. 

App. D.C. 249,258, 209 F. 2d 802, 810, 811. 

Appellant submits that Rule 54(b) was inapplicable to the present 
case. Although there were a number of claims asserted in the court 
below, and, insofar as this appeal is concerned, only one was insti- 
tuted by appellee, yet they all depend on the validity of the series of 
transactions wherein the indemnity provisions were obtained by appellee 
and executed by appellant, the individual defendant Spradlin and the 
third party defendant Zarpas. The right of the indemnitors to contri- 
bution between themselves as well as the right of the appellee to re- 
cover from appellant, the individual defendant Spradlin and (if appellee 
had so deigned) the third party defendant all arise out of the same factual 


situations and involve only one legal issue, i.e., were the indemnity 


provisions enforceable? This proposition was before the court in 
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connection with every claim asserted by every party joined in the action. 


Prior to the award of summary judgment and to the entry of final 
judgment nunc pro tunc all of the indemnitors had advanced affirmative 
defenses by answer or by affidavit. The defenses advanced by appellant 
were held to be insufficient in law (which decision appellant urges was 
erroneous for the reasons advanced above), but those contained in the 
answer of the third party defendant remain to be tried in the court be- 
low. However, if we were to consider these defenses it would be appar- 
ent that they are as inextricably intertwined with appellant's liability 
to appellee as they are vital to the liability of the third party defendant 
to appellant. Appellant has particular reference to facts in Zarpas' 
sixth defense [J. A. 37] concerning the financial status of the Spradlin 
Company which were available to Zarpas as an officer of the corpora- 
tion but which were not known to appellant as his failure to plead such 
facts would indicate. Zarpas alleged that if appellee had performed the 
obligations imposed upon it by the contract of surety as set forth in the 
bond application, appellee would not have sustained any loss herein. 
Zarpas stated in his answer that the Spradlin Company was solvent at 
the times the works for which the surety bonds were written were to 
have been completed. The failure of the appellee surety corporation to 
exercise the rights and privileges available to it by virtue of the terms 
of the bond application caused it to sustain the alleged loss of which it 
now complains. The application gave appellee the right to demand cur- 
rent payments from Spradlin Company to meet any demands upon appel- 
lee for the defaults of the Spradlin Company; it had the right to inspect 
its bank accounts, books and records; it had the right to apply the assets 
of the corporation utilized in the performance of the construction (which 
were assigned and conveyed to it pursuant to the provisions of the bond 
application) to meet any claim asserted against the appellee arising out 
of the surety bond; and it had the right to cause the work to be completed 
by others at the expense of the Spradlin Company in the event of any 
failure of the Corporation to perform in accordance with the bond appli- 
cation. The timely assertion of one or more of these rights by appellee, 


rr 
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which would have occurred at a time when the Spradlin Company was in 
a position to be responsible financially may well have prevented appellee 


from sustaining any loss at all. 


Thus the defense asserted by Zarpas that he is not liable to 
appellant because appellee's recovery against appellant is barred by 
appellee's own waiver, laches, estoppel, and negligence, should also 
be available to appellant. It is a material portion of his case and he 
should not be made to suffer by the disadvantage that he was not ina 
position to ascertain the facts. United States v. Gotham Pharmacal 


Corporation, 1 FRD 744(D.C. S.D. N. Y. ,1941); Mon:nouth Lumber Co. 


v. Indemnity Ins. Co., 21 N. J. 439,122 A. 2d 604 (1946). The facts and 
defenses pleaded by Zarpas should be available to appellant to meet 
appellee's claim for recovery against him the same as Zarpas will be 
permitted to rely on them in defending the third party complaint filed 
by appellant. This demonstrates the interdependence and inseparability 
of the respective rights of appellee versus appellant, appellant versus 
Zarpas, Zarpas versus appellant and Zarpas versus appellee. See 
McPherson v. Schwinn, 19 N.J. Super. 502, 89 A. 2d 99 (1952) which 
holds that an indemnitor who is sued as a third party defendant may de- 
fend by showing that the third party plaintiff has a good defense against 
the primary claim, citing 3 Moore's Federal Practice Sec. 14.13. 


Henry Fuel Co. v. Whitebread, 99 U.S. App.D.C.9, 236 F. 2d 
742 (1956) is analagous. There the passenger riding in one automobile 
involved in a collision gave a release to the driver of that car and filed 
suit against the owner of the other vehicle. The latter filed a third 
party complaint against the owner-driver of the car in which plaintiff 
had been a passenger. The trial court granted a motion to dismiss the 
third party complaint on the basis of the release. The trial court also 
found that there was no just cause for delay in the entry of a final judg- 
ment of dismissal. In reversing the court below this court held that a 
plaintiff cannot extinguish the claim of an unintentional joint tort feasor 
for contribution and went on: 
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"While the respective claims for relief seem distinct in 
that they involve rights which differently accrue and 
- which have been separately asserted, both stem from 

the same occurrence and depend upon facts common to 

both. In ordinary course, where there are the same 

witnesses, same parties, the same opposing interests 

and similar identities, in the interest of expeditious 

and orderly administration of the business of the courts, 

it is to be expected that such claims will be litigated in 

a single action. "' 99 U.S. App. D.C.9, 12; 236 F. 2d 742, 

745. 
The case before the court, although not a tort case, is squarely in 
point with the Henry case and therefore all claims involved herein 
should be determined at one time. The claim of appellee was not 
separate and distinct from the claims of appellant and Zarpas against 
each other, for the right of contribution cannot be taken away from one 
of the parties by the motions court as in the Henry case before a full 
hearing on the merits wherein the respective rights of all the parties 


to the same transactions can be determined. 


Accordingly, Rule 54(b) was not applicable and the entry of a 


final judgment was plain error warranting a reversal upon appeal. 


CONCLUSION 





The certificate of the trial judge that there was no cause for 
delay in entering final judgment nunc pro tunc was reversible error. 
Wrong as the award of summary judgment to appellee was because 
there were genuine issues of material fact, the order of the motions 
court was still "subject to revision at any time before the entry of 
judgment adjudicating all the claims." Rule 54(b) Federal Rules of 
Civil Procedure. This would have permitted the order to be amended 
so as to do justice to all concerned following the adjudication of mat- 
ters in dispute between appellant and Zarpas. We would then have a 
situation somewhat like Burris v. American Chicle Co., 120 F.2d 218 
(C.C.A.2, 1941), where judgment against a third party defendant in- 
demnitor was stayed until such time as the third party plaintiff surety 
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paid the judgment against it. 


However, the granting of the motion to enter final judgment nunc 
pro tunc has resulted in a piecemeal disposition of the litigation, Western 
Contracting Corp. v. National Surety Corp., 163 F.2d 456 (C.C.A. 4, 
1947), which has caused delay for all concerned and placed appellant in 
a position of jeopardy. As a consequence of the ruling below appellant 
may have to satisfy the appellee's judgment and be denied contribution 
from Zarpas, for an indemnitor who is sued as a third party defendant 
may defend by showing that the third party plaintiff has a good defense 
against the primary claim, and on appeal the third party defendant can 
assert errors which would be a ground for reversing the original judg- 
ment if such a reversal would invalidate the ancillary judgment. 
McPherson v. Schwinn, 19 N.J. Super. 502, 89 A. 2d 99 (1952). 


In a situation such as is here presented the opinion of Judge 
Frank in Doehler Metal Furniture Co. v. United States, 149 F.2d 130, 
135 (C.C.A.2, 1945), which has been frequently quoted, is pertinent: 


"We take this occasion to suggest that trial judges should 
exercise great care in granting motions for summary 
judgment. A litigant has a right to a trial where there 
is the slightest doubt as to the facts, and a denial of 
that right is reviewable; but refusal to grant a summary 
judgment is not reviewable. Such a judgment, widely 
used, is a praiseworthy time-saving device. But al- 
though prompt despatch of judicial business is a virtue, 
it is neither the sole nor the primary purpose for which 
courts have been established. Denial of a trial on dis- 
puted facts is worse than delay * * * The district 
courts would do well to note that time has often been 
lost by reversals of summary judgment improperly 
entered." 


me 
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For the reasons discussed and argued herein the action of the 
court below in granting summary judgment was reversible error and 
the entry of a final judgment was not authorized by Rule 54(b) of the 
Federal Rules of Civil Procedure. The order entering final judgment 
should be reversed and the proceeding remanded to District Court 


for a trial of all issues on the merits. 


Respectfully submitted, 
J. E. BINDEMAN 
DEXTER M. KOHN 


436 Wyatt Building 
Washington 5, D. C. 


Attorneys for Appellant. 
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JOINT APPENDIX 


|Filed February 24, 1956] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


STANDARD ACCIDENT INSURANCE COMPANY) 
a corporation ) 
Woodward Building 
Washington, D. C. 


Plaintiff 
Civil Action 
File No. 835-56 


Vv. 


) 

) 

) 

) 

) 
SPRADLIN CONSTRUCTION COMPANY, INC. 
c/o William H. Spradlin, Jr., Pres. 
505 Rhode Island Avenue, N. E. ) 
Washington, D.C. ) 
WILLIAM H. SPRADLIN, JR. ) 
505 Rhode Island Avenue, N. E. ) 
Washington, D.C. ) 
) 

) 

) 

) 

) 


JOHN H. DAVIS 
1019 G Street, S.E. 
Washington, D.C. 


Defendants 
COMPLAINT FOR RECOVERY OF LOSS PAID BY SURETY ON 
BONDS AGAINST PRINCIPAL AND INDEMNITORS 
1. Plaintiff is a corporation of the State of Michigan. Defend- 
ants are citizens of the District of Columbia. The matter in contro- 


versy exceeds, exclusive of interest and costs, the sum of $3, 000. 00. 


2. Plaintiff is engaged in the bonding and insurance business. 
The plaintiff, as surety, executed four certain contract bonds for the 
defendant, Spradlin Construction Company, Inc., a corporation, as 
principal, as follows: on or about the 16th day of June, 1949 a payment 
bond to the Board of Education, Carroll County, Maryland, as obligee; 
on or about the 1ith day of July, 1949, a payment bond to the United 
States of America, as obligee; on or about the 25th day of November, 
1949, a bond to the state of Maryland, for the use of the University of 
Maryland, as obligee; on or about the 19th day of October, 1949, a pay- 
ment bond to the United States of America, as obligee. Each of these 
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bonds was executed by the plaintiff for the said defendant, Spradlin 

Construction Co., Inc., as principal, in connection with certain 
contracts of said Spradlin Construction Co., Inc. with said obligees. 

3. At or about the times of execution of said bonds by the plain- 
tiff for the said defendant, Spradlin Construction Co., Inc., the said 
Spradlin Construction Co., Inc., executed and delivered to the plaintiff 
certain applications for bonds and agreements wherein it was provided 
among other things as follows: 

"IV. Undersigned will perform all the conditions of said 
bond or bonds and any and all renewals and extensions thereof; 
and will at all times indemnify and save the Company harmless 
from and against demands, losses, costs, damages, and ex- 
penses of whatever kind or nature (including fees of special 
counsel whenever by the Company deemed necessary), and any 
and all liability therefor which the Company may sustain or in- 
cur by reason of executing or procuring the execution of said 
bond or bonds, in making any investigation on account thereof, 
in prosecuting or defending any action brought in connection 
therewith, in obtaining a release therefrom, or in enforcing any 
of the provisions of this Agreement, and undersigned will place 
the Company in funds to meet the same before it shall be re- 
quired to make payment." 

4, On or about the dates of execution of said applications and 
agreements by the said defendant, Spradlin Construction Company, Inc., 
the said defendants, William H. Spradlin, Jr. and John H. Davis, and 
each of them, in consideration of plaintiff executing the said bonds, 
joined in said agreements by agreement as follows: 

“ADDITIONAL INDEMNITY 

"In consideration of the Standard Accident Insurance 
Company executing the bond or bonds or procuring the execution 
of the bond or bonds herein applied for, and warranting suffi- 
cient interest to induce and justify it, we jointly and severally 

| join in the foregoing Agreement." 
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9. Thereafter the plaintiff, as surety on said bonds, paid losses 
under said bonds as follows: $725.25 to Young and Crary, Inc. on No- 
vember 13, 1951 under bond to Board of Education, Carroll County, 
Maryland; $1720.00 to William A. Ruth on May 22, 1952 under bond to 
the United States of America; $235.00 to Lee, White and Co. on 
March 12, 1951, $3, 769.31 to William E. Dies and Nelson A. Potter, 
Att. on May 2, 1952 and $550 to William A. Ruth on May 20, 1952, or 

a total of $4,554.31, minus $450. 25 received on November 5, 
1952 from the state of Maryland, a net loss of $4, 104.06 under bond 
to the State of Maryland for the use of the University of Maryland; 
$328.00 to Peoples Lumber and Supply Company on March 5, 1952 
under bond to the United States of America; total $6, 877. 31. 

6. The plaintiff also executed, as surety for the said defendant, 
Spradlin Construction Company, Inc., as principal, on or about the 
19th day of November, 1949, a certain payment bond to the United States 
of America, as obligee, in consideration of which the said defendant, 
Spradlin Construction Company, Inc., executed an application and 
agreement to the plaintiff containing the language aforesaid, and on or 
about the said date the defendant William H. Spradlin, Jr., in consid- 
eration of the plaintiff executing said bond, joined in said agreement 
by agreement in the language hereinabove quoted; that the plaintiff paid 
a loss in the sum of $333. 00 to the United Cork Companies on Decem- 
ber 26, 1951 under said bond. 

7. That the said amounts so paid by the plaintiff as surety on 
said bonds have not been reimbursed to the plaintiff. 

Wherefore plaintiff demands judgment against the defendants 
Spradlin Construction Company, Inc., William H. Spradlin, Jr. and 
John H. Davis, and each of them, for the sum of $6, 877. 31 with inter- 
est on $725. 25 from November 13, 1951, interest on $328.00 from 
March 5, 1952, interest on $4, 104.06 from May 20, 1952 and interest 
on $1, 720.00 from May 22, 1952, as well as judgment against the 
defendants Spradlin Construction Company, Inc. and William H. Sprad- 
lin, Jr., and each of them, for the additional sum of $333.00 with 
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interest thereon from December 26, 1951, besides costs of this suit 


against all defendants. 
/s/ Lowry N. Coe 
ttorney for Plaintiff * * * 


{Filed June 13, 1956] 

ANSWER OF JOHN H. DAVIS 
1st Defense 

1. Complaint fails to state a cause of action upon which relief 
can be granted. 

2nd Defense 

1. Defendant denies each and every allegation contained in said 

complaint. 
3rd Defense 

1. Defendant denies the allegations contained in paragraph 1. 

2. Defendant admits that he executed certain bonds as stated in 
paragraph 2. 

3. Defendant admits the allegations contained in paragraph 3. 

4. Defendant admits that said applications contained the addi- 
tional indemnity referred to by plaintiff, but states that said indemnities 
in the various applications are invalid since they are without considera- 
tion. In the alternative defendant states that if these indemnities were 

given for any consideration, they were given for a past consid- 
eration and are, therefore, invalid. 

9. Defendant states that he does not have any information con- 
cerning the allegations contained in paragraph 5, and demands strict 
proof thereof. 

6. The defendant admits that he has not paid any sums to plain- 
tiff. 

4th Defense 

1. Defendant states that this action is barred by statute of 

limitations. 
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WHEREFORE, Defendant demands that the complaint herein be 
dismissed. 


/s/ J. E. Bindeman 
Attorney for John H. Davis * * * 


|Proof of Service] 


DATE COURT CLERK'S MEMORANDUM JUDGE 


ae * x 2 


Apr 17, 1957 Oral motion to amend answer argued & McGarra- 
granted; deft allowed 5 days within ghy, J. 
which to amend answer. Reported by 
M. A. Deeds 


May 6, 1957 Motion of pltf for summary judgt vs McGarra- 


defts i f S i 
g§ 3 Davis Deft #3 & Spradlin, deft ghy, J. 


|Filed April 22, 1957] 

AMENDED ANSWER OF JOHN H. DAVIS 
1st Defense 

1. The Complaint fails to state a cause of action upon which re- 
lief can be granted. 

2nd Defense 

1. Defendant admits the allegations contained in paragraph 1. 

2. Defendant admits that plaintiff is engaged in the bonding and 
insurance business and plaintiff, as surety, executed the bonds re- 
ferred to in paragraph 2 for the benefit of defendant Spradlin Construc- 
tion Company in connection with certain contracts of said Spradlin Con- 
struction Company. 

3. Defendant states that the allegations contained in paragraph 3 
do not pertain to him but to another defendant and that he is under no 
legal obligation to admit nor deny said allegations. 


4. Defendant admits that he executed the "additional indemnity" 
set out in paragraph 4. Defendant denies that same were executed on 
or about the dates of the execution of the applications and agreements 
by defendant Spradlin Construction Company. 
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oS. Defendant denies each and every allegation contained in para- 

graph 5. For fuller defense thereto, defendant states that if any sums 
50 of money were paid to the sub-contractors listed in said para- 

graph, then such sums, or parts thereof, were not legally due and ~ 
owing to said sub-contractors, and should not have been paid to them. 
Defendant states that said sums, or parts thereof, were for extra work 
allegedly performed by said sub-contractors which were, in fact, not 
due and owing to them; that these sums were paid by plaintiff, although 
it well knew the above, and in disregard of the rights of the defendant, 
and that said sums, if any, were paid as a result of illegal agreements 
between plaintiff and said sub-contractors. Defendant states that he 
was never advised of said payments or the pendency thereof, and that 
he made inquiry of the plaintiff about payments for extra work and was 
told by plaintiff that: it was defendant's "job to collect the extra money.” 
Defendant states that if, in fact, the sums claimed were paid, they 
were paid for other considerations between plaintiff and said sub- 
contractors and not on the jobs allegedly indemnified by defendant Davis. 
That the record herein shows that certain sums were paid for accounting 
services and "fees" and that same were not covered by the bond execu- 
ted herein. 

6. Defendant states that the allegations contained in paragraph 
6 do not pertain to him, but to another defendant and that he is under no 
legal obligation to admit or deny said allegations. 

7. Defendant admits that he has not reimbursed plaintiff for the 
amounts claimed by it. 

Further answering, defendant states as follows: 

8. That the indemnities herein were executed without consid- 
eration and for past considerations and are therefore invalid. 

9. The indemnity agreements herein were signed by defendant 
without any previous request by plaintiff and in its absence and for no 

51 consideration moving between plaintiff and defendant, except 

future advances to be made to the Spradlin Construction Company. 
Defendant never received notice that plaintiff had accepted or acted upon 
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the guaranty and had given credit to the Spradlin Construction Company 
on the basis thereof, 


sf J. E. Bindeman 
Attorney for defendant * * * 


|Proof of Service] 


[Filed May 6, 1957] 
VERIFICATION TO AMENDED ANSWER 
Comes now JOHN H. DAVIS and being first duly sworn according 
to law on oath deposes and says that he has read the Amended Answer 
filed herein on his behalf on April 22, 1957 and that all of the facts 
stated therein are true. 
/sf John H. Davis 


|Jurat - Proof of Service] 


|Filed May 9, 1957] 


ADDITIONAL VERIFICATION OF JOHN H. DAVIS 
TO AMENDED ANSWER 


Comes now JOHN H. DAVIS and being first duly sworn according 
to law on oath deposes and says that he has read the amended answer 
filed herein on his behalf on April 22 and that all of the facts stated 
therein are true. Affiant further states that the matters stated in said 
amended answer are made on his personal knowledge. 

fs/ John H. Davis 
| Jurat] 


[Filed June 13, 1956] 
MOTION TO BRING IN THIRD PARTY DEFENDANT 
Defendant, John H. Davis, moves for leave to make Samuel N. 
Zarpas a party to this action and that there be served upon him sum- 


mons and third party complaint as set forth in Exhibit "A" hereto 





attached. 


/s/ J. E. Bindeman 
Attorney for John H. Davis * * * 


{Proof of Service] 


77 DATE COURT CLERK'S MEMORANDUM JUDGE 


June 22, 1956 Motions to bring in third party deft Judge 
Samuel Zarpas, granted Kirkland 


* + * 


|Filed April 16, 1957] | 
ORDER TO BRING IN THIRD PARTY DEFENDANT 

On consideration of the Motion filed herein to bring in SAMUEL 
N. ZARPAS as third party defendant, it is by the court this 16th day 
of April, 1957 

ADJUDGED, ORDERED AND DECREED that defendant JOHN H. 
DAVIS, and defendant WILLIAM H. SPRADLIN, JR. be and they hereby 
are authorized to name Samuel N. Zarpas as a third party defendant in 
the above entitled case. 


/s/ James R. Kirkland 
J UDGE 


|[Seen, Lowry N. Coe, Attorney for Plaintiff] 


[Filed June 13, 1956] 
THIRD PARTY COMPLAINT 

1. Plaintiff Standard Accident Insurance Company, a corpora- 
tion, has filed against defendant John H. Davis a complaint, a copy of 
which is hereto attached as Exhibit "C". 

2. In the event plaintiff recovers against John H. Davis on the 
bond issued to the University of Maryland, on October 4, 1949, and 
the bond issued to the United States of America on October 19, 1949, 
then defendant Davis is entitled to recover proportionate share from 
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Samuel N. Zarpas since he has also executed said applications. 
WHEREFORE, John H. Davis demands judgment against third 
party defendant, Samuel N. Zarpas for all sums that may be adjudged 
against defendant, John H. Davis in favor of plaintiff, Standard Acci- 
dent Insurance Company. 


/8/ J. E. Bindeman 
Attorney for John H. Davis * * * 


|Proof of Service] 


|Filed March 12, 1957] 


MOTION OF PLAINTIFF FOR SUMMARY 
JUDGMENT UNDER FEDERAL RULE 56 


Now comes the plaintiff and moves the Court for summary judg- 
ment against the defendants William H. Spradlin, Jr. and John H. Davis, 
for the sum of $6,877.31 with interest thereon as claimed in the com- 
plaint, and against the defendant William H. Spradlin, Jr. for the addi- 
tional sum of $333.00 with interest as claimed in the complaint, besides 
costs of this suit. 

/sf Lowry N. Coe 
Attorney for Plaintiff * * * 
NOTICE OF MOTION 


Theodore Kligman, Esq. 

Attorney for Defendant William H. Spradlin, Jr. 
436 Wyatt Building 

Washington, D. C. 


J. E. Bindeman, Esq. 

Attorney for Defendant John H. Davis 
436 Wyatt Building 

Washington, D. C. 


Please take notice that the points and authorities to be submitted 
in support of the foregoing Motion of Plaintiff for Summary Judgment 
under Federal Rule 56 are attached hereto. The rules of this court re- 

13 quire that if you oppose the granting of this motion, you shall, 
within five days of the date of service of the copy of said motion upon 


you (three additional days when served by mail), or such further time 
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as the court may grant, or as the parties to this suit may agree upon, 
file in reply with the clerk of said court a statement of the points and 
authorities upon which you rely, and serve a copy thereof upon counsel 
for the plaintiff herein. 


/s/ Lowry N. Coe 
Attorney for Plaintiff 


[Certificate of Mailing] 


[Filed March 12, 1957] 


AFFIDAVIT OF CHRISTIAN W. KUHN IN SUPPORT OF 
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 


COUNTY OF NEW YORK 
STATE OF NEW YORK, to-wit: 

CHRISTIAN W. KUHN, being first duly sworn upon oath, deposes 
and says, that he is the Manager of the Eastern Division Bonding Claim 


~~ 


Department of the Standard Accident Insurance Company, plaintiff in 
the above-entitled cause, and has personal knowledge of the facts upon 
which this affidavit is based; that the plaintiff, Standard Accident Insur- 
ance Company, as surety on four certain bonds executed by the plaintiff 
as surety for the defendant Spradlin Construction Company, Inc., as 
principal, received notices of claims under said bonds and, after in- 
vestigation thereof, paid losses as set forth in paragraph 5 of the com- 
plaint filed herein on the bonds referred to in paragraph 2 thereof, that 
is to say: 

On bond to the Board of Education, Carroll County, Maryland, 
as obligee, mentioned in paragraph 2 of the complaint, claim was made 
upon the plaintiff for the sum of $725.25 by Young and Crary, Inc., a 
corporation, with offices at 1312 - 62nd Avenue, Washington 19, D.C., 
for labor and/or materials supplied by it to Spradlin Construction Com- 
pany, Inc. for use in the performance of its contract with the Board of 
Education, Carroll County, Maryland, for alterations and additions to 
Elementary-High School, Mounty Airy, Maryland, and said sum was 

paid to said claimant by the plaintiff on November 13, 1951 under 


bolt 


y 
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and by virtue of said bond. 

The plaintiff received claim under the bond mentioned in para- 
graph 2 of the complaint dated on or about the 19th day of October, 1949 
to the United States of America as obligee, originally for $928.00 and 
thereafter reduced to $328.00 from Peoples Lumber and Supply Co. , 
Ira D. Watkins, owner; that the plaintiff investigated said claim and, 
on the 5th day of March, 1952, paid to the Peoples Lumber and Supply 
Co. under said bond the sum of $328.00. Said payment was for money 
due the said company for work on the contract covered by said bond 
which was given in connection with contract entered into by the said 
Spradlin Construction Company, Inc. with the United States of America 
for the construction of Seismagraphic Instrument Laboratory (Building 
#40) and Seismagraphic Field Laboratory (Building #41) at the Naval 
Ordnance Laboratory, White Oak, Maryland, Contract No. NOy-18775. 

Certain claims were made against the plaintiff as surety on the 
bond mentioned in paragraph 2 of the complaint in favor of the State of 
Maryland for the use of the University of Maryland as obligee. The 
plaintiff investigated said claims and, under the said bond, made the 
following payments: (1) $235.00 to Lee White & Co. on March 12, 
1951 for accounting services and fees; (2) $3,769.31 on May 2, 1952 
to William E. Diez and Nelson A. Potter, attorney, for material and 
labor supplied by William E. Diez under said contract, which payment 
was made to settle a suit which had been brought against the Standard 
Accident Insurance Company and the Spradlin Construction Company, 
Inc. by the claimant. (3) Claim was made on plaintiff as surety by 
William A. Ruth, a subcontractor on the job, for the sum of $550. 00. 
This claim was settled by the plaintiff giving to the said William A. 
Ruth a credit of $550.00 on May 20, 1952 on account of certain indebted- 
ness of the said William A. Ruth to the Standard Accident Insurance 
Company. The contract which this bond covered was for the construc- 
tion of three poultry buildings at the University of Maryland, College 

Park, Maryland. The losses on the bond to the State of Mary- 
land for the use of the University of Maryland under said contract 
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therefore totaled $4,554.31. On November 5, 1952, plaintiff received 
from the State of Maryland the sum of $450.25, which sum has been 
credited against the amount of said loss, leaving a net loss of $4, 104. 06 
under said bond to the State of Maryland for the use of the University of 
Maryland. 

Claim was received by the plaintiff from William A. Ruth under 
bond mentioned in the second paragraph of the complaint, executed on 
or about the 11th day of July, 1949 to the United States of America as 
obligee, for amount due him as subcontractor in the performance of the 
work under said contract of Spradlin Construction Company, Inc. with 
the United States. The prime contract covered by the bond was for 
moving plating shop from Building #4 to Building #2 at the Naval Re- 
search Laboratory, Bellevue, D.C., Contract No. NOy-18272. Plain- 
tiff settled said claim on May 22, 1952 for $1, 720. 00 by crediting the 
sum of $1, 720.00 against indebtedness of the said William A. Ruth to 
the plaintiff. 

Claim was made upon the plaintiff under the bond referred to in 
paragraph 6 of the complaint, that is to say, bond of plaintiff as surety 
for Spradlin Construction Company, Inc. as principal, in favor of the 
United States of America, for the construction of a seed storage build- 
ing at the Plant Introduction Station, Glenn Dale, Maryland, Contract 
No. Als-32598, the said claim having been made by the United Cork 
Companies. The plaintiff investigated the said claim and, on Decem- 
ber 26, 1951, paid loss under the said bond to the said United Cork 
Companies in the amount of $333. 00. 

The total amount of losses under said bonds, therefore, as set 
forth herein and in paragraphs 5 and 6 of the complaint, is $6,877.31 on 
the bonds on which both the defendants William H. Spradlin, Jr. and 
John H. Davis were indemnitors and $333.00 on the bond on which the 
defendant William H. Spradlin, Jr. was indemnitor and the defendant 
John H. Davis was not; and plaintiff claims said sums from said indem- 
nitors with interest from the dates of payments, that is to say, onthe 

total of $6,877.31 claimed of the defendants William H. 





| : 


Spradlin, Jr. and John H. Davis, interest on $725. 25 from Novem- 
ber 13, 1951, interest on $328.00 from March 5, 1952, interest on 


: $4, 104. 06 from May 20, 1952, and interest on $1, 720. 00 from May 22, 
1952, and on the $333. 00 claimed from the defendant William H. 
> Spradlin, Jr., interest from December 26, 1951. 


No part of said sums has been repaid the plaintiff. 
-_/3/ Christian W. Kuhn 
|Jurat] 


22 |Filed March 12, 1957] 


AFFIDAVIT OF HENRY C, YOUNG IN SUPPORT OF 
MOTION OF THE PLAINTIFF FOR SUMMARY JUDGMENT 


DISTRICT OF COLUMBIA, ss: 
I, Henry C. Young, being first duly sworn upon oath, depose and 

- say that Iam President of Henry C. Young, Inc., a corporation, which 

corporation is engaged in the general insurance and bonding business 
4 as general agent for the Standard Accident Insurance Company, with 
office located at 1737 - H Street, N.W., Washington, D.C.; that I have 
personal knowledge of the facts upon which this affidavit is based; that 
as an Officer of Henry C. Young, Inc., general agent as aforesaid, I 
arranged the execution of the bonds for Spradlin Construction Company, 
Inc. involved in the above-entitled cause of action, and I signed the 
™ bonds in my individual capacity as attorney-in-fact for the plaintiff. 

The indemnitor, John H. Davis, prior to the execution of the 

¥ bonds involved in this suit, advised affiant that if the Spradlin Construc- 
tion Company, Inc. wanted to do a job or jobs that he would be glad to 
help them and indemnify the Standard Accident Insurance Company if it 
would execute bonds for the said Company; that pursuant to said agree- 
ment of John H. Davis to indemnify the plaintiff for losses on bonds 
executed by it as surety for the Spradlin Construction Company, Inc., 
affiant in his capacity as President of Henry C. Young, Inc., general 
agent for the Standard Accident Insurance Company, and as attorney- 


in-fact for the Standard Accident Insurance Company, executed the bonds 
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set forth in Paragraph 2 of the complaint filed herein and delivered or 
caused to be delivered the bonds to the Spradlin Construction Company, 

Inc.; that prior to the execution and delivery of said bonds, the 
defendant William H. Spradlin, Jr. also agreed to sign agreements to 
indemnify the plaintiff against loss on said bonds. 

The verbal agreement of the defendant John H. Davis to indem- 
nify the plaintiff against any loss on account of proposed execution of 
bonds as surety for the Spradlin Construction Company, Inc. and the 
verbal agreement of the defendant William H. Spradlin to execute in- 
demnity contracts to indemnify the plaintiff against loss on said bonds, 
were made prior to the execution of said bonds and were a considera- 
tion for the execution of the said bonds; and the execution of the agree- 
ments of indemnity by the defendant John H. Davis and the defendant 
William.H. Spradlin, Jr. were pursuant to and in confirmation of their 
oral agreements made prior to the execution of the bonds and were in- 
ducements for affiant as attorney-in-fact for plaintiff to execute said 
bonds. 

Affiant also executed, as attorney-in-fact for the plaintiff as 
surety, another bond for the defendant Spradlin Construction Company, 
Inc. as principal, on or about the 19th day of November, 1949, said 
bond being a payment bond to the United States of America as obligee, 
in consideration of which the said defendant Spradlin Construction Com- 
pany, Inc. executed application and agreement in which it agreed to 
indemnify and save the plaintiff harmless from and against demands, 
losses, costs, damages and expenses which the plaintiff might sustain 
by reason of executing the said bond, and the defendant William H. 
Spradlin, Jr., in consideration of the plaintiff executing the said bond, 
executed agreement of additional indemnity; said agreement of addi- 
tional indemnity signed by the defendant William H. Spradlin, Jr. was 
also signed by him pursuant to and in confirmation of his verbal agree- 
ment, made prior to the execution of said bond, to indemnify the plain- 
tiff against loss by reason of the execution of said bond, and the agree- 
ment of the said defendant to indemnify the plaintiff was an inducement 
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for the execution of the said bond by affiant as attorney-in-fact for the 
plaintiff. 
24: Photostatic copies of the five agreements of indemnity are at- 
tached hereto and made a part hereof. 
/s/ Henry C. Young 


|Jurat] 
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| 2 __ Standard CUNLEH.t)ee Bg 
/, 5° Accident Insurance Company a 


DETROIT, MICHIGAN 


Hi 


APPLICATION FOR CONTRACTOR’S BOND 


Copies <f all contract decuments must accompany this 
application. All questions must be anewered completely. 


Full Name Of Applicant__Spradlin Conatruction Company, Ine., oo 

Business Address_____145 Kennedy 5t., HN. V., Washington 11, BD. GO, 
Girect, Cty mad Bgta) 

Kinds and Amounts Of Boads Required: 

Performance (or Contract) Bond $4,295.00 __ Proposal (or Bid) Bond 8 

Payment (or Labor and Material) Bond §__=- = ____ Maintenance Bond $= me 


To Whom Given The Boeri of Eéncation, Carrol) County, Merylaed. 


Chee Cul axon I o emrpeeniien, giv ames earperds title} 


ee ee 
If Proposal] (or Bid) Bond; approximate amount of bid $_____Date of bid opening-__EE 


Nature Of Contract_Alterations and additions to Blementary andi High Sichoe) 


(Gren qoanghits Geeigeien ood lexatim) 


—__________ Building, Mount Airy, Maryland. 


7. Contract Price $154,295.00 = to of Award S/IR/BO 


8. Other Bidders On Above Contract, Including Highest and Lowest: 
Remo 


m.. Ae Bo Jeovar Co,* | 


> 


Tf more than five hide, tabulate ‘hens en deputies hess Gib naendhs 

9. Name and Address of Architect or Engineer In Charge... = 

What Is His Estimate of Cost of Work?.___._.__.__._ =—=—SVour Estimate §__ SE 
. Date Work Is To Start__At onee date To Be Completed__180 Cal. daya 
a Penalty for Delay in Completion $_____.WA] _-_ Premium For Advance Completion $___-___ 

Terms of Payment____ Monthly Retainage Until Completion__10% 

Are Payments To Be Made In Cash?__Yeg@ Ss Not, How? 

How long must work be guaranteed after completion? 

Is this guarantee limited to defects in workmanship or materials?. 

If not, describe guarantee fully_ 

Will construction bond remain in foree for the maintenance or guarantee period?. 

If not, will separate bond be required?________ din whet tmount $l, 

What portion of work is guaranteed after completion and its value? $...._ Et 


. Will any part of work be Sublet?_.. 0 i , deweribe below. 
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18. Have you purchased or made binding contracts for materials required for this contract? 
With Whom? (List principal items) 











19. Will any new or additional plant be purchased?___ Estimate cost Be 
: : List on expusate chest 
20. What insurance will you carry on this contract? State amounts and names of companies: 








21. Have you applied to any other Company for this bond?. 
and if declined, state why. 
Give names of surety companies with which you have previously dealt__ 








tte eamemeatee woe Gn ane ane: 


With whom have you arranged a loan for the purpose of handling this Contract? 





8 OR 





What is the amount of such loan? 
What security, if any, is required for the loan? 

When and how must you repay the loan? 

Do you plan to assign any part of your payments from the contract?. 

UO I i i 
Are you having any controversy with anyone over any contract or payment of labor and material bills on any 
Contract es cs 
Are there any mechanics’ liens filed on any of your work anywhere’, 
Are there any judgments, suits or claims pending against you? 

Give information about all Contract Work Under Way, or for which you are committed. 





SRR S 








28s 





ow. ae Sencar © sah Nesta doc Nin tatat a ie, a & — 


*f more than five contracts under way, tabulate them on separate sheet and attach 
32. Name 3 largest contracts that you have completed similar to the one here considered, giving in each case, 


Contrect Price Kind of Construction pe eae | emerin 7s, 
; 
AGREEMENT 
The underrigned hereby declares that the statements contained in the foregoing ication are true, and are made 
without reservation for the p’ of inducing the Standard Accident Insurance ( y (hereinafter called the 
Company) to execute or the execution of the bond or bonds herein applied for; and in conmderation of the Company 


executing or procuring execution of the bond or bonds berein applied for, undersigned hereby covenants and agrees: 
I. To pay in advance the initial premiums; 

$1442.95 _, for the Performance (or Contract) Bond. 

$ for the Payment (or Labor and Material) Bond. 

3... ., for the Proposal (or Bid) Bond. 

$. ue. for the Maintenance Bond, for the Term. 











; : 
ill pay to the Com an additional premium, or be entitled to receive from the Company ® return a 
ihe pans may be, compara at a like rate upon the difference in contract price as finally determined. 

Hl. If the a icant is awarded the contract the applicant shall not be obligated to secure any bond or 
bonds required the contract from the Company, vor shall the Company be obligated to sign or procure 
such bond or bonds. 

IV. Undersigned will perform all the conditions of said bond or bonds, and any and all renewals and extensions 


thereof; and will at all times indemnify and save the Com y harmices from and demands, losses, costs, 
rabbi ge Sd “expeauen of whatever kind or nature Cinctudicis fees of special counsel whenever by the Company 


deemed neceasary), and any and all liability therefor which the Company may sustain or incur 


by 
ring the execution of said bond or bonds, in making any investigation on account thereof, or 
Gcisnding oe action brought in ¢«- ‘<ction therewith, in obtaining a release 3*~pfrom, or ielorclng ny ~~ 
provisions of this Agreement, and igned will place the Company in fun enecet the sane before it chal 


required to ‘make payment. 
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Vv. And for the better protectién of the Company, the undersigned, as of this date, hereby assigns, transfers and 
conveys to.the Company all right, title and interest of the undersigned in and to all the tools, plant, equipment and 
materials of every nature and description that may now or hereafter be upon the work, or in, on or about the site 
thereof. or used in connection with the work and located elsewhere, including as well all materials purchased for or 
chargeable to said contract which may be in process of fabrication, or storage elsewhere, or in transportation to said 
site; hereby assigning and conveying also all rights of the undersigned in and to all subcontracts which have been 
or may hereafter be entered into, the materials embraced therein; and authorising and empowering the Company, 
its authorised agents or attorneys, to enter upon and take possession of said tools, plant, eee pe materials and 
sub-contracts, and enforce, use and enjoy such possession upon the following conditions, vis.: This assignment shall 


be in full force and effect, as of the date hereof; should undersigned fail, refuse or be unable to complete the work in 
accordance with the terms of the contract covered by the bond or bonds herein applied for; or in event of any breach 
or default on the part of undersigned under said contract or said bond or bonds; or in the event of claim or default in 
connection with any other bonds heretofore or hereafter executed by the Company for undersigned; or in the event of 
failure of undersigned to perform, or comply with, any of the covenants and obligations of this Agreement. 


VI. The eer shall as surety on said bond or bonds be subrogated to all rights, privileges and properties of 
undersigned in said contract, and undersigned does hereby assign, transfer and convey to said Company all the deferred 
payments or retained percentages, and any and all moneys and properties that may be due and payable at the time 
of claim or default, or that may become due and payable to undersigned thereafter on account of, arising out of, or in 
connection with said contract, extra work and materials supplied in connection therewith and other work or contracts 
performed as part of the project whether bonded or not. Undersigned agrees that all such moneys and the proceeds of 
such payments and properties shall be credited ny pehwe ll paren demands, losses, costs, damages, and expenses of 
whatever kind or nature (including fees of special whenever by the Company deemed necessary) which the 
Company may sustain or incur under the bond or bonds applied for herein or any other bonds heretofore or hereafter 
executed by Company for the undersigned. This assignment shal! be in full force and effect, as of the date hereof; 
sbould undersi fail, refuse or be unable to complete the work in accordance with the terms of the contract co’ 

by the bond or bonds herein applied for; or in event of any default on the part of undersigned under said contract or said 
bond or bonds; or in the event of claim or default in connection with any other bonds heretofore or hereafter executed 
by the Company for undersigned; or in the event of the failure of undersigned to perform, or comply with, any of the 
covenants and obligations of this agreement. 


VIL. In the event of any breach by the undersigned of the bond or bonds herein applied for or the contract or 
contracts, or in the event of undersigned’s affairs being taken over by a personal representative, receiver or trustee, the 
Company may, in its discretion, make or consent to arrangements for completion of the work covered by said con- 
tract, at the expense of undersigned, and shall have an immediate night of action against undersigned or undersigned’s 
estate for the recovery of any loss or|liability s0 incurred, whether the same shall have been paid or not. 


VIIL If the Company shall be required or shall deem it necessary to set up a reserve in any amount to cover any 
claim or claims under any bonds executed for undersigned, or for any other reason whatsoever, undersigned will imme- 
diately on demand deposit with the Company current funds in the amount of such reserve, to be held by the Company 
as collateral. 


IX. Any collateral placed with the Company by undersigned, or any sums paid to the Company on any bonds 
heretofore or hereafter executed or procured to be executed by the Company for undersigned, may be applied in the 
discretion of the Company to any premiums, demands, losses, costs, damages, and expenses of whatever kind or nature 
(including fees of special counsel whenever by the Company deemed necessary) which may be sustained on any such 
bonds; and any such collateral or sums so placed with or paid to the Company may be held by the Company until 
all liability and responsibility on any such bonds shall have terminated. 


x. Without limiting the meaning thereof, either generally or as used elsewhere in this Agreement, the term default 
shall include any failure upon the part of the undersigned to comply with the directions of the engineer or architect 
in charge to perform the contract at the time and in the manner specified in said contract; and in the event the bond or 
bonds herein applied for guarantee the payment or performance of other obligations, the term default shall include 
the failure of the undersigned to satisfy or perform said obligations when they become due and payable. 


XI. Upon breach or default the Company shall, at its option, have and may exercise any right, or remedy, or 
demand which undersigned may have arising out of or in connection with said contract or contracts or sub-contracts 
which have been or may hereafter be entered into, all of which rights and remedies and demands are hereby assigned 
to the Company, with full power and authority to the Company, in the name of undersigned or otherwise, as it may 
be advised, and as attorney for said undersigned to do anything which undersigned might do, if personally present, 
if this instrument were not executed, and undersigned hereby appoints the Company attorney for such purpose. 


XII. Nothing herein contained shall be considered, or construed, to waive, abridge, or diminish any right or remedy 
which the Company might have if this instrument were not executed, and the rights of the Company hereunder shall 
be deemed to be cumulative with, and in addition to, all other rights of the Company, however derived. 


XIII. Nothing herein contained shall preclude the Company from prosecuting independent and successive suits, 
actions or proceedings under this Agreement. 


XIV. The vouchers or other evidence of any payment made in good faith by the Company arising out of or in 
connection with the bond or bonds herein applied for shall be taken as conclusive evidence not only against the under- 
signed jointly and severally, but as well against the respective heirs, executors, administrators, successors and assigns, 
of the fact and extent of liability of undersigned to the Company. 


XV. The Company shall have the exclusive right to decide and determine whether any claim, demand, liability, 
suit, action, order, judgment or adjudication, made or brought against the Company on the bond or bonds herein applied 
for, shall or shall not be defended, tried or appealed, and its decision shall be final, conclusive and binding upon the 
undersigned, and any order, judgment or adjudication made, entered or affirmed as a result thereof, or any loss, cost, 
charge, expense or liability thereby incurred, sustained or paid, shall be borne by the undersigned and the undersigned 
expressly thereto consents. 


XVI. TheCompany shall have the right at any and all reasonable times to ascertain from the bank or banks, or other 
nae treed with which undersigned does business, the amount standing to undersigned’s credit in, and undersigned’s 
indebtedness to, such bank or banks, or other depository, and such bank or banks or other depository are hereby 
authorized and directed to supply the Company with such information; also, the Company shall have free access to 
the books and records of undersigned. 
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XVII. Any modification, amendment or extension of said contract or the bond or bonds herein aball 

any wise affect the lability of the undersigned hereunder; and it shall not be necemary for the ay to give the 

—soumenes " somsbrsioenbi act, fact or information, coming to the notice or of the , concerning er 
ecting its rights or ee ne ae ae On HE oe ity of the notice 


XIX. In the event the Company executes or procures the execution of said bond or bonds with co-sureties, 
insures any of said’ bond or bonds, undersigned that all of the terms and aan 
sal opt sal ps rte toe atch sooo wk anon; tae ie ay ee 


XX. This shall be binding upon the undersigned and each of them whether as principal or as 
jointly and , and the i i 





IF INDIVIDUAL sign here: 
—____ Applicant Beal) 
IF CO-PARTNERSHIP sign here: 








STATE 1 ance seE 
COUNTY OF.. 


On this... day of, 19 .__, before ae personally appeared the withia 





pt LRA ct et se ae ne Renner ree REPO rt Rar oe Se ee ee 
sossaesceeeseemeremereeenneeestsees ee 00 In@ known and known to me to be the individual(s) described in and who executed the foregoing instrument, and 
acknowledged to me that... _..._.... executed the eama. 





In consideration of the Standard Accident Insurance Compan: 





execution of the bond or bonds herein applied for, and warranting 
and severally join in the foregoing t. 






yitness. & 


Wi 


STATE Sar 


county oFs/ anh. -€e 
The foregoing indemnity agreement signed before me a Notary Public this__.// day at dualy — 
, 194 | 


toe G } Bs 
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J.A. 20 HENRY C. YOUNG, INC. 
INSURANC:: -z BONDS 


3h Standard sano BL0S. 1427 VES: s.y. 
4 s*Accident Insurance Company 


WASHINGTON 5.0.c, 


DETROIT, MICHIGAN 


K APPLICATION FOR CONTRACTOR’S BOND 


Copies of all contract documents must accompany this 
application. All questions must be answered corupletely. 


Full Name Of Applicant_____ Spradlin Conatmetian Comany, Iag.————---———-—————---—_—— 
2. Basiness Address.....m 145 Kennedy St.. HN. W., Mashington 11, pn, 6, 
(Beast, Cty and State) 
Kinds and Amounts Of Bonds Required: 
Performance (or Contract) Bond $17,917,000 __ Proposal (or Bid) Bond $—_E 
Payment (or Labor and Material) Bond $8989.00 Maintenance Bond $__ 
To Whom Given__US& = OTH0C, Potommc River Ares, Baral Gan Pactary —___ 


(Give fell nama. If a curporetion, give exact corporate ttle) 
00 SS ee ee 


If Proposal (or Bid) Bond; approximate amount of bid $_________.__Date of bid opening...........—____ 
Nature Of Contract__Moving plating Shop from Jaildiag Bo. 4 te Building Bo. 2, at the 


aoeaplete description aad loosiion) 


Naval Research Laboratory, Bellevue. D. C, me 

—__Gontrect No, WOy-).9272 - Spec, 22090, 

7. Contract Price $27,917,009 Cte of Award 6/28/49 
8. Other Bidders On Above Contract, Including Highest and Lowest: 


SF smebe:tlinn ive Sidi, Sidslbie teen omanpdante desl nail aitadh 
Name and Address of Architect or Engineer In Charge... 


What Is His Estimate of Cost of Work?.....___s ss CVour Estimate $..._ 

Date Work Is To Start.___ 6/28/49 __________Date To Be Completed._.9/a6/49 -___ 
. Penalty for Delay in Completion $20.par_cal day-l@.D.Premium For Advance Completion $.._-_-___— 

Terms of Payment... Weathly ..._____-Retainage Until Completion_ 

Are Payments To Be Made In Cash?_........_..._.—-—..___..__If Not, How? 
. How long must work be caaraiiad ‘gies ciumvels 

Is this guarantec limited to defects in workmanship or materials? 

If not, describe guarantee fully. 

Will construction bond remain in force for the maintenance or guarantee period?__.. 

If not, will separate bond be required?_______ In what amount $_____. 

What portion of work is guaranteed after completion and its value? $__ 


~» Wiheny part of work be Sublet? ioc ee 





Record page Numbers 30 & 31 are the same as Record page Numbers 26 & 27 
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or extension of said —. — — or tec plied for shall — 
5 ler; i ll not be necessary for pany to gi 
n, coming to the notice or know! Of this Comonne’, cotearn inc Gr 
to — bond or bonds, or the rights or lability of the undersigned, notice 
ly waived. 


XVIII. If any provision or provisions of this instrument be void or unenf rceable under the laws of any place vane 
its construction or enforcement, this instrument shall not be void or vitiated th sby but shall be palnied alent 
with the same effect as though such provision or provisions were omitted. iii alc = 


XIX. In the event the Company executes or procures the execution of said bond or bonds with co-cureties, or re- 
insures any portion of said bond or bonds, i agrees that all of the terms and conditions of this Agreement 
shall apply and operate for the benefit of such co-sureties and such reinsurers, as their interests may appear. 


i —— shall be binding upon the undersigned and each of them whether signing as principal or as 


indemnitor or o ise, jointly and severally, and upon the respective heirs, executors, administrators, successors and 
assigns of the undersigned, and shall be liberally construed as against the undersigned. 


Dated at___ Washington, D.C, this. _1)thday of Iuly 9, 
IF INDIVIDUAL eign here: 
a SRR ee ee Applicant (Seal) 
IF CO-PARTNERSHIP sign here: 


Applicant 
i ee ee ae 


 dinatuchuaty aia Cees 
Witness_ 


Individual or Firrn Acknowledgment 
STATES OR ices a eal 
COUNTY oe 


(losdividually and ae Co-partaer) 


 " Undividually and as Co-partasr) | 


On thie... day of tL enone » before me personally appeared the within 
sree tM D9 known and known to me to be the individual(s) described in and who exccuted the foregoing instrument, aod 


mane 
IF CORPORATION sign here: 


sevesesssasscece- 19... ccreeerreersees.g OCforE ME Personally came 
setsentsanssesscssecererevereesrenssanssamseeseees DO being by me duly sworn did depuse and aay: 
p CHIRG BIG 8 CBN asco tose ecasnsce coasts co raltcscceamsa teat eee ee em nvnane aa 


instrument is such corporate ecal; that it was so affixed by order of 
thereto by like order. 


ADDITIONAL INDEMNITY 
In consideration of the Standard Accident Insurance Company executing the bond o 


execution of the bond or honds hercin applied for, and warranting sufficient interest to induce 
and severally join in the foregoing Agreement. 1 
Witness 

Wi 


Witness 


STATE OF. 
88. 


COUNTY OF__..___ en ae eee 
The foregoing indemnity agreement signed before me a Notary Public this__________..... day of. 


a See eee 


 ——— 


Nolary Public 
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Standard —- i. 
Accident Insurance Company ” one 


DETROIT, MICHIGAN 


APPLICATION FOR CONTRACTOR'S BOND (7 -/05 75 € 


Copies of all contract documents must accompany this 
application. All questions must be answered completely. 


Full Name Of Applicant__Sprediia Cometyuction Co, Jac... 
Bysiness Addrees..145 Zennedy Utreet, B, V,, Wachingtom 13. 2.6. oo 
Qevont, Cry aad Siete) 
Kinds and Amounts Of Bonds Required: 
. Performance (or Contract) Bond $46,400.00 Ss Proposal (or Bid) Bond $___ = > 
Payment (or Labor and Material) Bond $....= = _.__._.._._Maintenance Bond $ pir 


. To Whom Given University ef Marylead_ 
(Give tall name. if « corperatian, give ensct exrpornte ttle) 


Addresa____ College Park, Marylem4, === 
. If Proposal (or Bid) Bond; approximate amount of bid $__. ——Date of k*d opening ......._______ 
Nature Of Contract _Coastruction of f_ saree (3). $3). pool sry. deinen bi Detoseclts oh 


deseripieoe and loesios) 


_Marylaad, College Park, Maryiaaly 


7. Contract Price $46:400,00 0 Date of Award __ 20/4/49 
8. Other Bidders On Above Contract, Including Highest and Lowest: 


If more than five bids, tabulate them on separate sheet and attach 
9. Name and Address of Architect or Engineer In Charge... nce creee 


What “ His Estimate of Cost of Work?__..__m..___C Your Estimate $__ 

Date Work Is To Start_98 00m 99 possible _Date To Be Completed 60 Gal, daye -__ 
Penalty for Delay in Completion $_... MA. Premium For Advance Completion $_-______ 
Terms of Payment__emthly ..._—s_—___—RRetainage Until Completion_..10% = 
Are Payments To Be Made In Cash?_...708 tf Not, How? 

How Soin must sack be guaranteed after someiaiioat 

Is this guarantee limited to defects in workmanship or materials?. 

If not, describe guarantee fully 

Will conf@vuction bond remain in force for the maintenance or guarantee period? 

If not, will separate bond be required?____. sss In what amount $e 
What portion of work is guaranteed after completion and its value? $_-___ 


Will any paft of work be Sublet?__ 


Record page Numbers 34 & 35 are the same as Record page Numbers 26 & 27 


piers Bbegso-b- SS 
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XVII. Any modification, i 

oy wise affect ao ay of 

undersigned notice of any act, fact or information, coming 

affecting its rights or liability with to said bo . 

of all such things being hereby expressly waived. nd or bonds, or the rights or 


XVIII. If any provision or provisions of this instrument be void or unenforceable under the laws of an place 
its construction or enforcement, this instrument shall not be void or vitiated thereby but shall be combed sth ime, 
with the same effect as though ouch provision or provisions were omitted. 


XIX. In the event the Company executes or ures the execution of said bond or bonds with co,sureties, or re- 
msures any portion of said bond or bonds, enctcisiened agrees that all of the terms nd conditions of this Agreement 
shall apply and operate for the benefit of such co-eureties and such reinsurers, as their interests may appear. 


XX. This Agreement shall be binding upon the undersigned and each of them whether signing as principal or as 


indemnitor or otherwise, jointly and severally, and upon the respective heirs, executors, administrators, successors and 
assigns of the undersigned, and shall be liberally construed as against the undersigned. 2 


Dated at___Washington, D.C, _this_ 4th dey of _Ontoher 


IF INDIVIDUAL sign here: 


ON ct ‘leicester aa iacrtraracnsciiea SY Cen) 
IF CO-PARTNERSHIP sign here: 


—_—___.Applicant 
Witness____ oa ia Se RO per py eee 
NNN CNOA sete es a SPI ee pe eer 
PN a = Se Spee py meres 
Individual or Firm Acknowledgment 


COUNTY OF 


—.—..19 _........... before me personally appeared the within 


st to me known and known to me to be the individual(s) described in and who executed the foregoing instrument, and 
acknowledged to me that. oo. ceeeeees ee CXOCUted the same, 


rr ree eee sa ey se 


Notary Public 


IF CORPORATION sign here: 


tee__‘Strasel WBihoree— 
AFFIX tary 
[ heey ak | ] 


SE. 
Corporation Acknowledgment 
STRATE OP a sisi ecaeecscabecasticnrsertnncstececia ts sual chby ccttnasiceevtcees 
COUNTY OF Wn een eceeanies 


exvevererestsarasess-1Q...-ccceereeneeneesy OCfore le personally came 

ceestessssasacaseceesrereeeeeeee DO being by me duly sworn did depose and my: 

fel ORG BG CTR esas once cess cerca sGeotnnecdesnctmcnsdeanssatacsnesececgnconei ootespninanisons casos 

OTA]! iisinies abhi oo Mizccactess cum Uaseieeeeintiescaamnecis ae ace ain vines hana whi shag Gb: Ge scustales ty Seaver cbyauctiolSvalsseceaconcael_.iUgeh ceVeedy ste ogos aes daboesanccnadings 

the corporation described in and which executed the al-ove instrument; that he knows the seal of anid corporation; that the seal affixed to anid 

instrument cen i aaa al it was 80 affixed by order of the Board of Directors of said corporation and that be signed his name 
thereto by Lke tr. . 


Ademer cc ee ree eere nen seansnsnnsscnewrevenserenssee see tere rere re 


ADDITIONAL INDEMNITY 


In consideration of the Standard Accident Insurance Company executing the bond or bonds or procuring the 
execution of the bon or bonds herein applied for, and warranting sufficient interest to indydge and justify ity-W4 jointly 
and severally joip if the foregoing Agreement. 


V4 
_ 


cite ae |: _— ay “a Ler (Seal 
Witness e B4 a = —F , ae ae Kee peal} 
wires AL pesaag. (tid ecg UPN Maye SI” 


a Yohn HY Davis —— 


STATE OF_ te 
COUNTY OP mccccccceenine ee” phic 


The foregoing indemnity agreement signed before me a Notary Public this. 
19. 


Witness. 
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Standard et 
Accident Insurance Company * 


DETROIT, MICHIGAN 


APPLICATION FOR CONTRACTOR’S BOND VA. (CO 7ee 


Copies of all contract documents must accompany this 
completel: 


Payment (or Labor and Material) Bond §__=27.938,.00 Maintenance Bond $___= = 
To Whom Given _USA=- CBBCC, Potomac River Area, Baval Gun Factory, Mavy Dept.. ss 
(Cee Sell eaune. If a aurparadion, give ecaet eorpornée tetha) 

Address__ Washdagten, BD. 6. 02 
If Proposal (or Bid) Bond; approximate amount of bid $_________ Date of bid opening......___ 

Nature Of Contract_Censtruction of Seiemegrephie Fiel4 Leboretory (Bide, #41), and _ 
Setencgraphig Instrument Laboratery (Blég. $40, at the Bavel Oréanance Laboratory, 
Waite Oak, Marviend. Contract Ho. Miy-18775 - Soec, Bo. 228% 
Contract Price $86,875.00 ate of Award 10/7/49 
Other Bidders On Above Contract, Including Highest and Lowest: 


9. Name and Address of Architect or Engineer In Charge._._>->->ESE 


What Is His Estimate of Cost of Work?_____________—__Your Estimate $_-__S 

Date Work Is To Start_20/7/49_ ate To Be Completed___2/8/80 
. Penalty for Delay in Completion $#0.pet_e01 .dag~4q.3. Premium For Advance Completion $....._ 

Terms of Payment__Meathly oo. = CRetainage Until Completion... 

Are Payments To Be Made In Cash?___%08 SI Not, How? 


How long must work be guaranteed after completion? 
Is this guarantee limited to defects in workmanship or materials’. 


If not, will separate bond be required?___.._..____laqghat amount $s 
What porfion of work is guaranteed after completion and its value? $e 


Will any part of work be Sublet?_________ Cf 0, describe below. 
Semone a bance 
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XVII. Any modification, amendment or extension of said contract or the bénd ofGonds herein applied for shall nes ta 
any wise affect the liability of the undersigned hereunder; and it-ehall not be necessary for the pany to give the 
undersigned notice of any act, fact or information, coming to the notice or knowledge of the Company, concerning or 
affecting its rights or liability with respect to said bond or bonds, or the rights or liability of the undersigned, notice 
of all such things being hereby expressly waived. 


XVIII. If any provision or provisions of this instrument be void or unenforceable under the laws of any place governi: 
its construction or enforcement, this instrument shall not be void or vitiated thereby but shall be construed and eeloresd 
with the same effect as though such provision or provisions were omitted. 


XIX. In the event the Company executes or procures the execution of said bond or bonds with co-sureties, or re- 
insures any portion of said bond or bonds, undersigned agrees that all of the terms and conditions of this Agreement 
shall apply and operate for the benefit of such co-eureties and such reinsurers, as their interests may appear. 


XX. This Agreement shall be binding upon the undersigned and each of them whether signing as principal or as 
indemnitor or otherwise, jointly and severally, and upon the respective heirs. exccutors, administrators, successors and 
assigns of the undersigned, and shall be liberally construed as against the undersigned. 


Dated at__Washington, D, ©, Ss this, 19th day of ...Ontober 1 
IF INDIVIDUAL sign here: 
I eee ucesmucincees _ wegen cnoinecsmsieems ciepaiiae aaa OD 
IF CO-PARTNERSHIP sign here: 


SS Veit td 


eoveere neseeeseesanane: 


Witness 





” (ndividually and aa Co-partaer) 


NWS (Ou secs a rere eer e ne eee 
(Individually and a Co-partaer) 


VNU a rk ich) ica aang eta eciaces 


Individual or Firm Acknowledgment 


COUNT OB os. sicerescessssatecssagssetnerstnogitans saaianstess J 


Om CBiw ee eceeneeseeenecee cee AIRY OF cc ccceeseeeseeneesnssasanageecreenrereeememasaammseel@ oesseeg Before me personally appeared the within 
to me known and known to me to be the individual(s) described in and who executed the foregoing instrument, and 


acknowledged to me that..oo.......-ccneeseeceeeeese executed the aame, 


ee os 


Notary Public 








IF CORPORATION sign here: 








_ 
QFFIX i 
[ costes | 
- Corporation Acknowledgment 
STATE OF 3-55 cess coy 
COGN EEY. OF asncscenssaitcascawpsvepeersetesccesivatinera ro savtesicatecnnacsoons 
Ob Ci6 a casisiesictitcccccccccmnnic GAOL, <.scasnsiveciccincccsias ewerseesseeee1Q....cceeerreeersy DCfore me personally came 
ee <ceavececaveceeusssneansesauessansunassseceneccaeeerensrerserenecsensisssstessseccaeacoesceverererensemmessssasscacscerererereeevenesaeseee WhO Being by me duly sworn did depose and say: 
ebat he resides i0.......cccceccsesssessesencsnseseseneccocerreesereneetsees (dbl eathss Revcacnprecwnsvemaubeniviats gp CG Die Sa CDN sis sce casa sis csacacccsn ccs meevnsvasovaneannctcacasscisibviaascenesen = 
OL ONO cr ecereessersesersissesonsanrenssascuseesnessenmsorerecneersaannsess’aeceses eapios. savenessops-suyaeunasésanenssnccoes -srnengsbsascensanen snscovnwensetyssayesansstacatbesser eensensrenoneey 940-487 suneasecdesusessscececoneoeeusnenmms 
he tion described in and which exccuted the above instrument; that he knows the seal of said corporation; that the seal affixed to said 
aaah a pagicto carpoekhe scal; that it was 90 affixed by order of the Board of Directors of said corporation and that he signed his name 
thereto by like order, 
emieitntpainamiercceene 8S Sree 





ADDITIONAL INDEMNITY 
In consideration of the Standard Accident Insurance Company executing the bond or bonds or procuring the 
execution of the boyd or bonds hercin applied for, and warranting sufficient interest to induge and justify it; we jointly 
and severally join dn the foregoing Agreernent. / , / 





/, fs 2 4 . a 
Witness.» ( Pe eS é, i pS Ee A Se: 
1 a ¥ ¢. a ¥ te +t Saf ter) 
Witness x | 2” ae et S LL ie. pc (Seal) 
| tga ih 
— 


STATE OF. 


\ 
: | 
3.0 58a A 2 So ee en ee ere ee 
The foregoing indemnity agreement signed before me a Notary Public this__._.___........._ day of ____ 





, 19. 








Notary Publie 
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Standa 
Accident Insurande Dice. C. YOUNG, Inc. 


DETROIT, MICHIGAN Rol any > Bone 
S 


CHAKOLER Bigg “i 
APPLICATION FOR CONTRACTOR’S BOND "©2334 w 127 Yes ou 


Copies of all contract documen accom this f. aa 
application. Al ussiioes SORE ete BE ak Af 40s fae 


. Full Name Of Applicant ‘Soraclin Conetruction Comoa Inc. 


2. Business Address_.._ Le Xenn edy Ss sy re ee 
Fase, aed Sete) 
3. 


Kinds and Amounts Of Bonds Required: 
Performance (or Contract) Bond $11,947.00 ___ Proposal (or Bid) Bond $_-_E 
Payment (or Labor and Material) Bond $5,273.50 _ Maintenance Bond SS eee 


Ad 
If Proposal (or Bid) Bond; approximate amount of bid §$________Date of bid opening. 


Nature Of Contract__Construction of a seed stors-: . 
(Give eampiste deseription and loestion) 


Introduction Station Glenn Dale. 2% 


oe 
= 


. Contract Price $11,947.90 sD te of Award 11 /7/E9 


Other Bidders On Above Contract, Including Highest and Lowest: 


BE mioeo than five bide, tabulate them on anpamée sheet and ottech 
. Name and Address of Architect or Engineer In Charge_ 


What Is His Estimate of Cost of Work?_______—E—SSsSsS our Estimate $... 
. Date Work Is To Start__““ithin 10 cays _ Date To Be Completed__90 cam, daya 
. Penalty for Delay in Completion $_Ni1.—_____§_§_ Premium For Advance Completion $_-_.____ 

Terms of Payment______Monthly ___—=———sRetainage Until Completion__LO# 

Are Payments To Be Made In Cash?____Y98 ______If Not, How? 

How long must work be guaranteed after completion? 

Is this guarantee limited to defects in workmanship or materials?. 

If not, describe guarantee fully 

Will construction bond remain in force for the maintenance or guarantee period? 

If not, will separate bond be required?____In what amount $e 

What portion of work is guaranteed after completion and its value? $_.__SESEE 


. Will any part of work be Sublet?_....- == EEE Cd , deseribg below, 


Aamseoads Barer 


RECUES Pane NaMIbers Sa se 68 Rie Me sate ay Hecord page Numbers 45S es 
cop -te- -0 . 9% 





any wise | the lisbility of the:  waigned hereunder; end it shall not for the Company to give the 
undersigned notice of any act, fact a HG Oe SS ots co ea 
ecting ita rights or ability Hs to esilsiened, netics 


with the same effect as or provisions were omitted. 
XIX. In the event the executes or procures the of enid bond or bonds or re 
any portion of aaid or bonds, i agrees that all of the terms and conditions of this Agreement 


XX. This t shall be binding upon the undersigned and each of them whether signing as principal or as 

assigns of the undersigned, shall be liberally construed ae against the uadersigned. 

Dated at____Washington, D, C. this 19thday of 
IF INDIVIDUAL eign here: 


i ee Ee 


—___ovesber _, 19 __L9 








IF CO-PARTNERSHIP cign here: 
ee 

i A a 
 Cladivetdesthy eax! as Os-pevtasn) 

a a ee 
Calvidealty mad ae Cogertne} 

a re a ee 
Cadividually end ea Co-gestunt) 


Tadividwal er Fires Ackmowledygmses? 
ee 
COUNTY OP. 


Om thigh ® ..._» before me personally appeared the withia 





————————aeee----—20 2g knows and known to me to be the individual(s) described in and who executed the foregoing instrument, and 
acknowledged to mo 





the aame, 





IF CORPORATION sign here: 








Cem Ca I errr ne Decne bafore me personally came 
who being by me duly sworn did depose and my: 








COUNTY OF. 
The foregoing indemnity agreement signed before me a Notary Public thin. == dy of 
}| a 
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28 
|Filed April 16, 1957] 


AFFIDAVIT OF JOHN H. DAVIS IN 
OPPOSITION TO PLAINTIFF'S MOTION 
FOR SUMMARY JUDGMENT 


JOHN H. DAVIS, being first duly sworn according to law, on 
oath, deposes and says that he is one of the defendants in the above en- 
titled matter, and that he is acquainted with Henry C. Young, general 
agent of plaintiff Standard Accident Insurance Company. 

Affiant has read the Affidavit of Henry C. Young filed herein and 
in reply thereto denies that prior to the execution of the bonds involved 
in this suit, or at any other time, he did advise affiant that if the 
Spradlin Construction Company, Inc. wanted a job, or jobs, he would 
be glad to help them and indemnify the plaintiff if it would execute bonds 
for said company. 

Affiant states that he did not have any such or similar conversa- 
tion with said Young. Affiant states that the only conversations he had . 
concerning the Spradlin Company with Young was that he advised Young 
that affiant was thinking of investing some money in the Spradlin Com- 
pany; that thereafter, because of certain information obtained by him, 
defendant Davis determined not to invest in said company and ona 
further occasion affiant did so advise Young. Affiant cannot recall that 
he had any other conversation whatever with Young wherein the Spradlin 

Company was mentioned. 

Affiant admits that he executed the indemnity agreements at- 
tached to the Motion for Summary Judgment. Affiant states that defend- 
ant Spradlin came to him on various occasions and requested him to ex- 
ecute said indemnities as a personal favor to him. 

Affiant states that the first of said occasions involved the defend- 
ant company's contract with the Board of Education of Carroll County, 
Maryland, for repairs to the school buildings at Mount Airy, Maryland, 
and that Spradlin told defendant that the bonding company had issued 
the bond for said job, but that it would make things easier for defendant 
Spradlin if Davis were to execute this indemnity; and that affiant there- 
upon executed same; affiant further states that the record herein shows 


at 
| 
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that the bond for said job was issued on June 16, 1949 and that the in- 
demnity agreement was dated July 11, 1949. Affiant further states 
that said indemnity agreement purports that same was signed before a 
notary public whose signature appears to be "Mary G. Murr". Affiant 
states that he is personally unacquainted with said notary and that he 
did not execute same in her presence, so that said attestation is false. 

Affiant states that after executing indemnity on the Mount Airy 
job, Spradlin approached affiant on various occasions and told him sub- 
stantially the same which he had told him on the Mount Airy job, 
namely, that the bond had been written and that it would make it easier 
for defendant Spradlin if Davis executed this indemnity since it would 
"make the company feel better". Defendant Davis states that on cer- 
tain occasions he did execute an indemnity and that it is his best recol- 
lection that on other occasions he refused to execute same. 

Affiant denies that he ever asked plaintiff to issue a bond for the 
Spradlin Company and denies that he told plaintiff or his representative 


48 that he would indemnify said plaintiff, if said plaintiff executed 
and delivered bonds for the Spradlin Company. 
fs/ John H. Davis 


| Jurat] 


AFFIDAVIT OF WILLIAM H. SPRADLIN, JR. 
IN SUPPORT OF POINTS AND AUTHORITIES 
IN OPPOSITION TO PLAINTIFF'S MOTION 
FOR SUMMARY JUDGMENT 
DISTRICT OF COLUMBIA ss: 

WILLIAM H. SPRADLIN, JR., being first duly sworn according 
to law, on oath deposes and says that he was President of defendant 
Spradlin Construction Company, Inc., which was a corporation engaged 
in the business of general contracting; that said corporation is presently 
dormant. 


That in 1949, as President of said company, affiant did obtain 





30 
certain bonds for jobs which the company had obtained, through the of- 
fice of Henry C. Young, Inc., which was engaged in the general insurance 
and bonding business. 
Affiant denies that there were any discussions with Young relative 
to indemnification of the plaintiff prior to the execution and delivery of 
said bonds by the bonding company, but states that after a number of 


bonds had been written by said plaintiff company for various jobs, and 


after the bonds had been executed and delivered on the contract with the 
Board of Education of Carroll County, Maryland, for alterations and 
additions to the elementary-high school, Mount Airy, Maryland, plain- 
tiff's representative, Young, approached affiant and told him that the 
company was worried about the amount of bonds outstanding on the 
company's jobs, and wanted to know if affiant would give to the plaintiff 
personal indemnification by himself and his wife on said Mount Airy job; 
that defendant Spradlin agreed that he would give personal indemnifica- 
tion to the plaintiff bonding company by himself, but that he refused to 
have his wife execute said indemnification; that Young thereupon asked 
affiant if he could get an additional indemnitor and affiant suggested that 
he would try to get John H. Davis, who was a personal friend, to execute 
said indemnity; that affiant thereupon approached defendant Davis who 
agreed to execute the indemnity on the Mount Airy school job, and did, 
in fact, do so. 

Affiant states that this conversation ensued after the said Mount 
Airy bond had been executed and delivered by the said bonding company 
and that both he and defendant Davis executed said indemnity agreement 
after said bond had been executed and delivered. Affiant further states 
that the documents filed herein disclose that the bond of the plaintiff was 
executed on June 16, 1949 and that the indemnity agreement was executed 
on July 11, 1949. 

Affiant states that he and not Young requested Davis to execute 
such indemnity. Affiant further states that he was never present at any 
conversation between Young and Davis regarding indemnity of the bond- 
ing company. 
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Affiant states that according to his best recollection and subsequent 
to said Mount Airy school job, plaintiff wrote several bonds as required 
by defendant Spradlin Construction Company. On some of these jobs, 
and in all cases after the bond had been executed and delivered, Young 
would telephone affiant and state that he would like to get additional indem- 
nification so that the bonding company would not be "worried" about defen- 
dant company. Affiant states that it is his recollection that Young would 
make these statements whenever he felt that the current obligations of the 
company were such that the bonding company ought to have additional pro- 


tection. 
Affiant states that plaintiff's representative, Young, never made 


such indemnifications a condition precedent to the execution of any partic- 
ular bond, and that he obtained as many bonds as were required in his 
business. On some of the jobs, however, after the bonds had been issued, 
Young would telephone affiant and state that it would make him "happier" 
and 'tmake his job easier" if indemnification could be obtained; that on all 
of these occasions affiant would give his personal signature and on some 
occasions obtain signature of Davis; that on other occasions he obtained 
indemnification by one Samuel Zarpas; affiant states that all of these in- 
demnities were obtained after the bond for such particular job had been 
executed and delivered and never was such indemnity required as a con- 
dition of the execution of said bond. Affiant further states that he never 
promised to execute any indemnity prior to said bond being written but 
that in each case the indemnity was required after the bond had been ex- 
ecuted and delivered and as additional protection to the company. 

Affiant denies statement of Young contained in Affidavit file here- 
in that prior to the execution and delivery of said bonds he did agree to 
sign agreements to indemnify plaintiff against loss on said bonds. 

Affiant further states that according to his best information and 
belief, and after default of the Spradlin Construction Company, plaintiff 
did pay claims to subcontractors which said claims, or portions thereof, 
were not legally due said subcontractors; that affiant further states that 
said claims of subcontractors or portions of said claims, represent 


claims for extra work for which compensation was not due said sub- 
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contractors; affiant states that he is informed and believes and therefore 
avers that said payments were made by plaintiff although it well knew the 


foregoing. 
William H. Spradlin, Jr. 
[Jurat, dated April 15, 1957] 





[ Filed May 24, 1957 
ORDER FOR SUMMARY JUDGMENT 

This cause came on to be heard upon the motion of the plaintiff for 
summary judgment against the defendants William H. Spradlin, Jr. and 
John H. Davis, and the same having been argued in open Court, and there- 
upon, upon consideration thereof and of the affidavits and exhibits filed 
herein, it is by the Court this 24th day of May, 1957, adjudged, ordered 
and decreed as follows: 

1. That the plaintiff's motion for summary judgment be and the 
same hereby is granted. 

2. That judgment is hereby entered in favor of the plaintiff against 
the defendants William H. Spradlin, Jr. and John H. Davis in the sum of 
Six Thousand Eight Hundred Seventy-seven Dollars Thirty-one Cents 
($6, 877.31) with interest on Seven Hundred Twenty-five Dollars Twenty- 
five Cents ($725.25) from November 13, 1951, interest on Three Hundred 
Twenty-eight Dollars $328.00) from March 5, 1952, interest on Four 
Thousand One Hundred Four Dollars Six Cents ($4, 104.06) from May 20, 
1952, and interest on Seventeen Hundred Twenty Dollars ($1,720.00) from 
May 22, 1952, besides costs of this suit, and judgment is hereby entered 
in favor of the plaintiff against the defendant William H. Spradlin, Jr. in 
the further sum of Three Hundred Thirty-three Dollars ($333.00) with 


interest from December 26, 1951. 
/s/ Joseph C. McGarraghy, Judge 


[ Filed May 9, 1957] 





MOTION FOR REHEARING 
Comes now JOHN H. DAVIS and moves this Honorable Court for 
Rehearing of Motion for Summary Judgment granted on behalf of plain- 
tiff, STANDARD ACCIDENT INSURANCE COMPANY, and for cause 
therefor refers to Points and Authorities attached hereto. 
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> /sf J. E. Bindeman 
Attorney for defendant * * 


[Proof of Service] 


58 [Filed May 27, 1957] 


& MOTION TO STAY DECISION ON MOTION FOR 
REHEARING 


|5/29/57, DENIED, McGARRAGHY, J. ] 

Comes now defendant JOHN H. DAVIS and moves this Honorable 
Court that it stay its decision on defendant's Motion for Rehearing of 
plaintiff's Motion for Summary Judgment, for at least twenty (20) days, 
or until third party defendant SAMUEL ZARPAS has filed answer to 
third party complaint, and for cause refers to Points and Authorities 
and Affidavit filed herein. 

/s/ J. E. Bindeman 


% 
Attorney for defendant John H. Davis 
aK * a 


|Proof of Service] 


59 |Filed May 27, 1957] 
AFFIDAVIT 
J. E, BINDEMAN, being first duly sworn according to law, on 
oath deposes and says as follows: 

1. That he is attorney of record for defendant Davis and that on 
2 or about May 23, 1957 he did meet with Leonard B. Sussholz, Esq. a 
member of the Bar of this Court who advised affiant that he represented 
Samuel Zarpas, third party defendant herein. 

That Mr. Sussholz advised affiant that he had gone through the 

record in a preliminary way and that he felt that the Court ought to have 
had the benefit of knowing Zarpas' position with respect to the Motion 


for Summary Judgment before it ruled on same. Mr. Sussholz further 
stated that the failure of the Court to have such information might in 
his opinion might be a defense to defendant Davis’ third party complaint 
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against defendant Zarpas. 

Affiant states that he advised Mr. Sussholz that the Motion for 
Summary Judgment had not been finally determined in that a Motion for 
Rehearing of same was presently pending. Affiant further states that 
he advised Mr. Sussholz that if third party defendant had any informa- 
tion which would have any bearing on the Motion for Summary Judgment 

60 that Mr. Sussholz might wish to consider whether he should ad- 
vise the Court thereof. 

Mr. Sussholz replied that he would not foreclose this possibility 
but that he could not state his position at this time completely since he 
was presently investigating the matter and his time for answer had not 
expired. 


/s/ J. E. Bindeman 
* 


bd * 


| Jurat] 


May 28, 1957 


Hon. Joseph C. McGarraghy 
U. S. District Court 

Court House 

Washington, D. C. 


In re: Standard Accident Insurance Co. 
v. Spradlin, etal, C. A. No. 
Dear Judge McGarraghy: 

Pursuant to our conversation of yesterday when I left with you 
Motion to Stay decision on Motion for Rehearing, I have today received 
in the mail from Leonard Sussholz, Esq., as attorney for third party 
defendant Zarpas, copy of Answer, Counterclaim and Crossclaim filed 
on behalf of such third party defendant. 
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This Answer sets up two defenses which are germane in the 
matter presently before you. 


1, First that Davis should not recover on his third party com- 
plaint because he did not give Zarpas opportunity to defend against the 
plaintiff's claim herein, and 


2. That it would be inequitable and unjust to allow plaintiff any 
recovery against Davis because plaintiff is barred from recovery by 
laches, estoppel and its own negligence. These defenses are set 
out in detail in said Answer. Davis did not have any knowledge of 
this latter defense. 


In view of the record at this point, it is respectfully requested 
that the matter be set down for hearing so that all attorneys might be 
heard. 


With my very best wishes, [am 


Respectfully yours, 


JEB:ssn 
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[ Filed May 27, 1957] 
ANSWER, COUNTERCLAIM AND CROSS-CLAIM OF SAMUEL N. 
ZARPAS, THIRD-PARTY DEFENDANT 
ANSWER 
(First Defense) 
The third-party complaint of John H. Davis fails to state a claim 
upon which the Court can grant any relief against this third-party defen- 


dant. 
(Second Defense) 


The third-party complaint is premature, there having been no 

disproportionate payment by third-party plaintiff Davis. 
(Third Defense) 

The indemnifying agreements complained of by third-party plain- 
tiff Davis were required by plaintiff because the principal obligor there- 
under; Spradlin Construction Company, Inc. , a corporation, had insuf- 
ficient working capital. Zarpas, then a minority stockholder of said 
principal obligor, was induced to enter into said indemnifying agreements 
by the representation to him of Davis that Davis would advance the sum of 
$15,000.00 to defendant Spradlin, a majority stockholder of said corpo- 
ration, for the purpose of investing the same in said principal obligor to 
supplement and provide.sufficient working capital. Thereafter, how- 
ever, Davis failed and refused to make said advance and Zarpas was 
compelled, on or about January 9, 1950, to withdraw from said corpora- 
tion and sell out his interest therein to defendant Spradlin. As between 
Davis and Zarpas, there has been a failure of consideration of Zarpas' 
execution of the aforesaid indemnity agreements, and it would be unjust 


and inequitable to allow Davis any recovery herein against Zarpas. 


(Fourth Defense) 


Davis has failed to give Zarpas seasonable notice and a reasonable es 


opportunity to defend against plaintiff's claims herein against Davis. 
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(Fifth Defense) 


be Zarpas denies that Davis is liable to plaintiff with respect to the 
subject matter of Davis’ third-party complaint against him. 


(Sixth Defense) 


> 1. Zarpas alleges that it would be inequitable and unjust to allow 

. plaintiff any recovery against Davis to the extent that such recovery 
might entitle Davis to any recovery against Zarpas; that to said extent 
plaintiff is barred from recovery against Davis by itslaches, by estop- 


pel, by waiver, and by its own negligence. 


2. Under the express terms of the aforesaid bond indemnifying 
agreements and as one of the principal inducements for the execution 
thereof, the work to be performed by the corporate obligor was to be 
accomplished not later than February, 1950; plaintiff was entitled 
therein to demand current funds from said obligor to meet any demands 
upon plaintiff in connection with any defaults thereunder; plaintiff 
therein obtained an assignment and conveyance of all of said obligor’s 
assets involved in the performance of the work with the right to apply 
the same in discharging any liabilities allegedly incurred by plaintiff 
thereunder; plaintiff obtained the right to inspect the bank accounts, 





books and records of said corporate obligor in performing the aforesaid 
work and incurred the duty to act in good faith in making any payments 
thereunder and diligently to safeguard the rights of the indemnitors 
therein and minimize any risk of loss thereto. Another of the in- 
ducements to Zarpas for entering into the execution of said indemni- 
fying agreements was his interest in the principal obligor as a minority 
stockholder but on the 9th day of January, 1950, he withdrew there- 
from and disposed of his stock interest to Spradlin, at which time the 
principal obligor was solvent, all of which was known by plaintiff through 
its authorized agent. 
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3. Nevertheless, plaintiff negligently failed to enforce or fulfill 
the aforesaid requirements, and obligations, allowed the assets of the 
principal obligor to be dissipated, and failed to exercise reasonable or 
diligent efforts to recover from the principal obligor. As a result there- 
of, said principal and primary obligor is now insolvent and without funds 
or assets whatever upon which Davis could realize, or Zarpas could 


realize in the event of a recovery over, by way of indemnity. 


4. In reliance upon the representation of plaintiff or its author- 
ized agent that plaintiff waived and relinquished or would forbear to 
prosecute any claim which it might have against Zarpas, at least to the 
extent Zarpas might be liable to Davis, Zarpas paid plaintiff large sums 


of money, amounting to many thousands of dollars in premiums, for 


insurance and bonding coverage of business ventures in which Zarpas 
has been and is engaged which are unrelated to the subject matter of the 
third-party complaint and which coverage Zarpas would not have obtained 


from plaintiff but for said representation. 


COUNTERCLAIM AGAINST THIRD-PARTY PLAINTIFF DAVIS 


1. The allegations of the Third Defense hereinabove are incorpo- 
rated herein. 

2. Davis executed two of the indemnifying agreements, dated 
October 4, and October 19, 1949, which are the subject matter of defen- 
dant Spradlin's third-party complaint herein against Zarpas, and Davis 
is or may be liable to Zarpas for such sums, or such disproportionate 
sums, as Zarpas may be required to pay by reason of said third-party 
complaint. 

CROSS-CLAIM AGAINST DEFENDANT SPRADLIN 

1. Defendant Spradlin also executed the indemnifying agreements 
which form the subject matter of Davis' third-party complaint against 
Zarpas. 

2. On the 9th day of January, 1950, Spradlin and Zarpas executed 
and delivered an agreement in writing, under seal, wherein Spradlin 


covenanted to save Zarpas harmless from any and all liability that Zarpas 
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might incur by virtue of his having executed the bond indemnifying 
agreements mentioned in Davis' third-party complaint. 
| 3. Spradlin is or may be liable to Zarpas for all sums, or for 

such disproportionate sums, as Zarpas may be required to pay, includ- 
ing a reasonable attorney's fee, costs and expenses, by reason of Davis' 
° third-party complaint. 

WHEREFORE, third-party defendant Zarpas requests the following 


. relief: 
1. That Davis's third-party action be dismissed or, alternatively, 


* that any judgment which Davis may obtain herein against Zarpas be stayed 
until Davis proves herein an actual disproportionate payment to plaintiff. 
2. That Zarpas be awarded judgment against Spradlin for such sums, 
if any, as may be recovered by Davis against Zarpas. 


-3. That Zarpas be awarded judgment against Spradlin for a reason- 


. able counsel fee, plus all expenses and costs in defending the third-party 
P complaints. 
. 4. That Zarpas be awarded judgment against Davis for such sums, 


or such disproportionate sums, as Zarpas may be required to pay to 
Spradlin with respect to the aforesaid indemnifying agreements, dated 
October 4 and 19, 1949. 


5. ‘And for such other and further relief as to the Court shall ap- 
pear meet and appropriate in the premises. 


y SUSSHOLZ and SADUR 
= Attorneys for Third-party 
Defendant Zarpas 


907 Pennsylvania Bldg. 

x x * 
Washington 4, D. C. 
q By /s/ Leonard B. Sussholz 


Third-party defendant Zarpas demands trial by jury. 


. /s/ Leonard B. Sussholz 
Counsel for Zarpas 


[ Certificate of Service], 
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[ Filed March 11, 1958] 


ANSWER OF DEFENDANT AND THIRD PARTY PLAINTIFF 
DAVIS TO COUNTER CLAIM 


First Defense 
The counterclaim fails to state a cause of action upon which relief 
can be granted. 


Second Defense 
The defendant and third party plaintiff denies the allegations con- 


tained in paragraph 1 of the counterclaim. Defendant and third party 
plaintiff specifically denies that third party defendant Zarpas was in- 
duced to enter into said indemnifying agreement by any representation 
to said Zarpas by said defendant and third party plaintiff Davis. De- 
fendant and third party plaintiff Davis further denies that it would be un- 
just and inequitable to allow him any recovery herein. 

2. Defendant and third party plaintiff Davis denies that he is 
liable to said third party defendant Zarpas for any sums or such dis- 
proportionate sums as Zarpas may be required to pay by reason of de- 
fendant’s third party complaint. 

ANSWER OF DEFENDANT AND THIRD PARTY PLAINTIFF 

DAVIS TO CROSS CLAIM 
First defense 

The cross claim fails to state a cause of action upon which relief 

can be granted. 
72 Second Defense 

The defendant and third party plaintiff denies the allegations con- 
tained in paragraph 1 of the cross claim. Defendant and third party 
plaintiff specifically denies that third party defendant Zarpas was in- 
duced to enter into said indemnifying agreement by any representation 
to said Zarpas by said Defendant and third party plaintiff Davis. De- 
fendant and third party plaintiff Davis further denies that it would be un- 
just and inequitable to allow him any recovery herein. 

2. Defendant and third party plaintiff Davis denies that he is 
liable to said third party defendant Zarpas for any sums or such dis- 


proportionate sums as Zarpas may be required to pay by reason of 
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defendant's third party complaint. 
/s£ J. E. Bindeman 
ttorney for defendant and third 
party plaintiff Davis * * * 
| Proof of Service] 


[Filed May 29, 1957] 
ORDER OVERRULING MOTIONS FOR REHEARING 
Upon consideration of the Motions for Rehearing of Motion for 


Summary Judgment, filed herein by the defendants William H. Spradlin, 
Jr. and John H. Davis, it is by the Court this 29th day of May, 1957, 
ORDERED that the said Motions be and the same are hereby 


denied. 


/s/ Joseph C. McGarraghy 
Judge 


|Certificate of Service] 


[Filed December 9, 1957] 


MOTION OF PLAINTIFF TO AMEND JUDGMENT 
ORDER NUNC PRO TUNC 


Now comes the plaintiff, by its attorney, and moves the Court 
to order nunc pro tunc that the order of judgment entered herein on 
the 24th day of May, 1957, is a final judgment upon the express deter- 
mination that there is no just reason for delay, and upon the express 
direction for the entry of judgment, as set forth in Federal Rule 54(b), 
and as reason therefor says as follows: 

Rule 54(b) may apply to the judgment order, although 

(a) when the motion of the plaintiff for summary judg- 

ment was filed on March 12, 1957, there were no other claims for relief 
presented in the action, although both defendants had filed motions to 
bring in third party defendant and that there be served upon him sum- 
mons and third party complaints which were filed with the motions as 
exhibits, and which claimed contribution from the third party defendant, 





42 

which motions were granted June 22, 1956, but no order had then been 
signed; 

(b) order was presented and signed while motion for 
summary judgment was pending bringing in third party defendant; 

(c) Counterclaims and cross claims of third party de- 
fendant were not filed until after the order granting summary judgment 
had been entered. 


s/ Lowry N. Coe 
Attorney for Plaintiff os 








80 CIVIL DOCKET 
STANDARD vs. SPRADLIN C.A. No.. 835-56 Supp. Page 1 
Date Proceedings Fees Total 
* * * * 
1958 


Jan 4 Points and Authorities of deft. #3 in opposi- 
tion to pltffs motion to amend judgment nunc 


pro tunc; c/m 1-3-58. filed 
2 * * * 
69 [Filed January 28, 1958] 


ORDER AMENDING JUDGMENT ORDER NUNC PRO TUNC 

Upon consideration of the motion of the plaintiff to amend the 
judgment order entered herein on May 24, 1957, it having been the in- 
tention of the Court that the said judgment be a final judgment, but that 
certain language has been inadvertently omitted therefrom, it is by the 
Court this 28th day of January, 1958, 

ORDERED that the order for summary judgment herein dated the 
24th day of May, 1957 be and the same hereby is amended nunc pro tunc 
by adding the following language as an additional paragraph thereto, the 
same as if contained therein: 





“This is a final judgment and the Court makes an express deter- 
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mination that there is no just reason for delay and directs the entry of 


the foregoing judgment." 


/s{ Joseph C. McGarraghy 
Judge 


[Certificate of Service] 


70 [Filed February 21, 1958] 
NOTICE OF APPEAL 
Notice is hereby given this 21st day of February, 1958, that 
JOHN H. DAVIS hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this Court entered on 
the 28th day of January, 1958, in favor of Standard Accident Insurance 
Co., a corporation against John H. Davis 


/s/ J. E. Bindeman 
Attorney for John H. Davis * * * 











BRIEF FOR APPELLEE - 


nited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


JIniied. States Court of Appeals 
For the 


District of Co 


limbia Crrewt 


| Sfoyt dL) Sorat” 
JOHN H. DAVIS, — 
Appellant, 
Vv. 


STANDARD ACCIDENT INSURANCE COMPANY, 
A Corporation, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR: THE DISTRICT OF COLUMBIA 


LOWRY N. COE, 


717 National Press Building 
Washington 4, D. C. 


Attorney for Appellee. 


ROBERT I, THIEL 
Printer 











(i) 


APPELLEE'S STATEMENT OF QUESTIONS PRESENTED 


In the opinion of appellee the questions presented are: 


1. Whether the appellant indemnitor under contracts of indemnity 
given a bonding company upon the execution of certain contract payment 
bonds can properly raise the defense of lack of consideration, or past 
consideration, for executing the indemnity contracts, where the in- 
demnity contracts were under seal and recited the consideration for the 
indemnity which was the execution of the bond or bonds or procuring the 
execution thereof and warranting sufficient interests to justify it; and 
whether the Court did not rightly grant appellant's motion for summary 
judgment. 


2. Whether the setting forth in amended answer of the appellant 
of averments (Par. 5, J.A.6) challenging the propriety of the pay- 
ments of losses by the appellee, and which amended answer was verified 
by appellant, constituted sufficient proof together with appellant's 
other evidence, to defeat appellee's motion for summary judgment, in 
the light of the provisions of the written contracts of indemnity, and 
appellee's affidavits. 


3. Whether the Court erred in issuing nunc pro‘tuncorder under 
Rule 54(b) where at the time of the filing of appellant's motion for sum- 
mary judgment there had been no order signed bringing in third-party 
defendant although motion had been granted some months before and 
where at the time of the order for summary judgment there were not 
pending any cross claims or counter claims and an order was presented 
to the Court bringing in third-party defendants after the motion for 
summary judgment had been filed. 


( iii) 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14, 419 


JOHN H. DAVIS, 


Appellant, 


Vv. 


STANDARD ACCIDENT INSURANCE COMPANY, 
A Corporation, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER STATEMENT OF THE CASE 


Appellee is a surety company and executed four contract payment 
bonds as surety for the Spradlin Construction Company, Inc., as prin- 
cipal, one on or about the 16th day of June, 1949, to the Board of Edu- 
cation, Carroll County, Maryland, as obligee, one on or about the 11th 
day of July, 1949, to the United States of America, as obligee, one on 
or about the 19th day of October, 1949, to the United States of America, 
as obligee, and one on or about the 25th day of November, 1949, to the 
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State of Maryland for the use of the University of Maryland, as obligee. 
Each of said bonds was executed in connection with certain contracts of 
the Spradlin Construction Company, Inc., with said obligee. 


In connection with the execution by the appellee as surety, of each 
of said bonds the principal, the Spradlin Construction Company, Inc., 
executed applications for bond and indemnity contracts providing among 
other things as follows: 


"IV. Undersigned will perform all the conditions of 
said bond or bonds, and any and all renewals and exten- 
sions thereof; and will at all times indemnify and save the 
Company harmless from and against demands, losses, costs, 
damages, and expenses of whatever kind or nature (including 
fees of special counsel whenever by the Company deemed 
necesSary), and any and all liability therefor which the 
Company may sustain or incur by reason of executing or 
procuring the execution of said bond or bonds in making 
any investigation on account thereof, in prosecuting or de- 
fending any action brought in connection therewith, in ob- 
taining a release therefrom, or in enforcing any of the 
provisions of this Agreement, and undersigned will place 
the Company in funds to meet the same before it shall be 
required to make payment." 


and on each of which the appellant executed under seal agreement to in- 
demnify the appellee in the following language: 
“ADDITIONAL INDEMNITY 


"In consideration of the Standard Accident Insurance 
Company executing the bond or bonds or procuring the 
execution of the bond or bonds herein applied for, and 
warranting sufficient interest to induce and justify it, we 
jointly and severally join in the foregoing Agreement." 
(J. A. 19, 21, 23, 25) 


The agreements of additional indemnity were on the same form 


of application and contract signed by the principal and were below the 


place where the applications and agreements were signed by the princi- 
pal (J. A. 19). 
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In the case of the first of the bonds the application and agreement 
of indemnity is dated the 16th day of June, 1949, the alleged date of 
execution of the first of the four bonds. The signature of the applicant, 
the principal under the bond, appears to have been acknowledged before 
a notary public on July 11, 1949 (J. A. 19). The agreement of additional 
indemnity appears to have the certification of the notary public that it 
was executed before her the same date. (J.A. 19) The appellant alleged 
in his affidavit in opposition to motion for summary judgment that he did 
not execute the agreement in the presence of the notary public, so that 
the said attestation is false (J.A. 29). 


The second application for bond and indemnity contract and agree- 
ment of additional indemnity, on bond to the United States, bears the 
date alleged to be the date of the bond, July 11, 1949. (J.A.1, 21). The 
third application and indemnity contract and agreement of additional 
indemnity, on bond to the United States, executed on or about the 19th 
day of October, 1949 (J. A. 1) bears the same date of the alleged exe- 
cution of the bond (J. A. 25). The fourth bond, to the University of 
Maryland, under which the largest loss occurred, bears the date of the 
4th day of October, 1949 (J. A. 23) which is earlier than the alleged 
date of the bond which was alleged to have been executed on or about the 
25th day of November, 1949 (J. A. 1). 


The appellant in his affidavit (J.A. 28) with respect to the first of 
the bonds to the Board of Education of Carroll County, Maryland, says 
that "Spradlin told defendant that the bonding company had issued a bond 
for said job, but that it would make things easier for defendant if Davis 
were to execute this indemnity; and that affiant thereupon executed same" 
and "affiant further states that the record herein shows that the bond 
for said job was issued June 16, 1949, and that the indemnity agreement 
was dated July 11, 1949." 


é 


He further alleged in his affidavit "that after executing indemnity 
on the Mount Airy job, Spradlin approached affiant on various occasions 
and told him substantially the same which he had told him on the Mount 
Airy job, namely, that the bond had been written and that it would make 
it easier for defendant Spradlin if Davis executed this indemnity since 
it would 'make the company feel better’." 


In his amended answer (J. A. 5,6) appellant stated "Defendant 
denies that same were executed on or about the dates of the execution of 
the applications and agreements by defendant Spradlin Construction 
Company", and (J 5 A. 6) "that the indemnities herein were executed with- 
out consideration and for past considerations and are therefore invalid", 
and (Par.9) "that the indemnity agreements herein were signed by defen- 
dant without any previous request by plaintiff and in its absence and for 
no consideration moving between plaintiff and defendant, except future 
advances to be made to Spradlin Construction Company." 


The affidavit of William H. Spradlin, Jr. (J. A. 29-32) also avers 
that with respect to the first of the bonds both he and Davis executed 
said indemnity agreement after said bond was executed and delivered. 
He further stated that according to his best recollection subsequent to 
the Mount Airy job, plaintiff wrote several bonds and that on some of 
these jobs and in all cases after the bond had been executed and de- 
livered, Young (the agent) would telephone him and state that he would 
like to get additional indemnification. Further that on all of the occas- 
ions he would give his personal signature, and on some occasions ob- 
tain the signature of Davis (J. A. 31); and that all of these indemnities 
were obtained after the bond for such particular job had been executed 
and delivered and never was such indemnity required as a condition of 
the execution of the bond (J. A. 31). 


On the four bonds mentioned the defendant William H. Spradlin, 
the President of the principal corporation, also signed, in his individual 
capacity, the agreement of additional indemnity, and on two of the four 


+) 


- bonds Samuel N. Zarpas, who was an officer of the Spradlin Construction 
Company, Inc., also executed the additional indemnity agreements. 


. The appellee also executed on the 19th day of November, 1949, 
. payment bond to the United States of America as obligee for the same 
principal (J. A. 27). On this bond in addition to the application and 
” agreement being signed by the principal, the indemnity contract was 


executed by William H. Spradlin, Jr., in his individual capacity and 
Samuel N. Zarpas. This one is not involved in this appeal as the appel- 
lant was not an indemnitor on this bond. 


y The suit was filed against the principal under the bond and two of 
¢ the indemnitors, William H. Spradlin, Jr., and the appellant, John H. 
Davis. 
& 
s The contracts of indemnity executed by the principal and which 
« were joined in by the indemnitors contained in addition to Paragraph IV 


quoted above, among others, the following provisions: 


2 "XX. This agreement shall be binding upon the under- 
signed and each of them whether signing as principal or as 
indemnitor or otherwise, jointly and severally, and upon 

r the respective heirs, executors, administrators, successors 
and assigns of the undersigned, and shall be liberally construed 
as against the undersigned." 





1 also 
"IV. The vouchers or other evidence of any payment 
re made in good faith by the Company arising out of or in 
connection with the bond or bonds herein applied for shall 
e be taken as conclusive evidence not only against the under- 
. signed jointly and severally, but as well against the respec- 


tive heirs, executors, administrators, successors and 


assigns, of the fact and extent of liability of undersigned 
to the Company (J. A. 17). 


"XV. The Company shall have the exclusive right to 

& decide and determine whether any claim, demand, liability, 
suit, action, order, judgment or adjudication, made or 
brought against the Company on the bond or bonds herein 
applied for, shall or shall not be defended, tried or appealed, 

* and its decision shall be final, conclusive and binding upon 

e the undersigned, and any order, judgment or adjudication 

made, entered or affirmed as a result thereof, or any loss, 
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cost, charge, expense or liability thereby incurred, sus- 
tained or paid, shall be borne by the undersigned and the 
undersigned expressly thereto consents. (J.A. 18) 





"XVI. Any modification,amendment or extension of 

said contract or the bond or bonds herein applied for shall 

not in any wise affect the liability of the undersigned here- 

under; and it shall not be necessary for the Company to give 

the undersigned notice of any act, fact or information, com- 

ing to the notice or knowledge of the Company, concerning 

or affecting its rights or liability with respect to said bond 

or bonds, or the rights or liability of the undersigned, 

notice of all such things being hereby expressly waived." 

(J.A. 19) 

The appellee's motion for summary judgment was supported by 
two affidavits, one of Henry C. Young, agent of the appellee who exe- 
cuted the bonds, setting forth that Davis prior to the execution of the 
bonds had agreed that he would indemnify the appellee on bonds written 
for the Spradlin Construction Company. This affidavit was based upon 


personal knowledge. 


The other affidavit was that of Christian W. Kuhn, Manager of 
the Eastern Bonding Claim Department of the appellee, was made upon 
personal knowledge and set forth the receipt of claims under the bonds, 
the investigation thereof and the payment of losses thereunder to the 
total amount of $6,877.31, on the bonds on which the appellant was in- 
demnitor, and the dates of said payments. 


The suit was filed February 24,1956. The appellant answered on 
June 13, 1956 (Joint Appendix, page 4). At the time of filing his answer 
the appellant filed motion requesting leave to make Samuel N. Zarpas 
a party to this action and that there be served upon him summons and 
third party complaint as set forth in Exhibit "A" thereto attached (J. A. 7) 
The third party complaint sought recovery in behalf of appellant in the 
event of recovery by the appellee against him, of a proportionate share 
from indemnitor Samuel N. Zarpas since he also executed two of said 
applications (J. A. 6 & 7). 
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On June 22, 1956, the Court granted said motion (J. A. 8). No 
order was signed, however, until after the appellee on March 12, 1957, 
filed motion for summary judgment for the amount of losses claimed 
in the sum of $6, 877.31 against the defendants William H. Spradlin, Jr., 
and the appellant, and against defendant William H. Spradlin, Jr., for 
the additional sum of $333. 


On April 16, 1957, an order to bring in third party defendant was 
signed by Judge Kirkland, who had granted the motion on June 22, 1956. 
The order recited that the "defendant, John H. Davis and the defendant 
William H. Spradlin, Jr., be and they hereby are authorized to name 
Samuel N. Zarpas as third party defendant in the above entitled case." 
(J.A. 8). The order did not provide for the service upon the third party 
defendant of summons and third party complaint as sought in the motion. 


The motion for summary judgment with the affidavits of Christian 
W. Kuhn and Henry C. Young in support thereof, together with copies 
of the five applications for contractor's bonds including the indemnity 
agreements and agreements of additional indemnity and the affidavits of 
the appellant and William H. Spradlin in opposition thereto came on for 
argument before the Court on April 17, 1957. 


During the course of the argument on the motion for summary 
judgment, counsel for the appellant made certain allegations of im- 
proper payments of the claims by the appellee indicating bad faith on 
the part of the surety in settling the claims, whereupon, upon counsel 
for the appellee calling attention to the fact that no allegation of fraud 
or bad faith had been made in the answers, counsel for appellant asked 
the Court's leave to amend the answers of the appellant and Spradlin 
to make such defenses and requested a continuance of the hearing, 
which was granted. 


On April 22, 1957, appellant filed an amended answer (J. A. 5, 6, 
7). 
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In his original answer with respect to the allegations of the 
complaint of the payments of the losses (paragraph 5), the said defen- 
dant alleged that he did not have any information concerning the allega- 
tions contained in paragraph 5 and demanded strict proof thereof (J. A. 
4). By his amended answer (J. A. 6) he alleged as follows: 


"5. Defendant denies each and every allegation con- 
tained in paragraph 5. For fuller defense thereto, defen- 
dant states that if any sums of money were paid to the sub- 
contractors listed in said paragraph, then such sums, or 
parts thereof, were not legally due and owing to said sub- 
contractors, and should not have been paid to them. Defen- 
dant states that said sums, or parts thereof, were for extra 
work allegedly performed by said sub-contractors which 
were, in fact, not due and owing to them; that these sums 
were paid by plaintiff, although it well knew the above, and 
in disregard of the rights of the defendant, and that said 
sums, if any, were paid as a result of illegal agreements 
between plaintiff and said sub-contractors. Defendant 
states that he was never advised of said payments or the 
pendency thereof, and that he made inquiry of the plaintiff 
about payments for extra work and was told by plaintiff 
that it was defendant's ‘job to collect the extra money.' 
Defendant states that if, in fact, the sums claimed were 
paid, they were paid for other considerations between 
plaintiff and said sub-contractors and not on the jobs 
allegedly indemnified by defendant Davis. That the re- 
cord herein shows that certain sums were paid for ac- 
counting services and ‘fees’ and that same were not. 
covered by the bond executed herein." (J. A. 6) 


The hearing on the motion for summary judgment was resumed on 
May 6, 1957. The amended answer when filed was not verified to which 


fact reference was made by counsel for appellant in his supplemental 


memorandum of points and authorities, and a verification thereto was 
filed on the date of the further hearing, May 6, 1957. 


Upon the further consideration of the appellee's motion for sum- 
mary judgment, the Court, on May 6, 1957, granted the said motion 
(J.A. 5). The order for judgment based thereupon was not presented to 
the Court immediately due to the filing by the appellant on May 9, 1957 
of a motion for rehearing. The order for summary judgment was there- 
after presented and was signed on May 24, 1957 (J.A. 32). 





9 


On May 9, 1957, the appellant and defendant Spradlin filed motions 
for rehearing, which motions were denied on May 24, 1957; the order 
denying the said motions for rehearing was signed on May 29, 1957 (J. 
A. 41). The appellant filed with motion for rehearing a second verifica- 
tion of his amended answer (J.A. 7) in which he set forth that the matters 
stated in the amended answer were made on his personal knowledge. He 
requested leave to file it. This application was disposed of by the over- 
ruling of his motion for rehearing. On May 27, 1957, after the Court's 
ruling, but before order was signed, appellant filed motion to stay de- 
cision on motion for rehearing, which was denied by the Court by fiat 
on May 29, 1957 (J.A. 33). On December 9, 1957, appellee filed a 
motion to amend the judgment order nunc pro tunc, pursuant to Federal 
Rule 54(b), which the Court granted and order amending judgment was 
signed on January 28, 1958 (J.A. 42, 43). 


The answer of third party defendant, set forth on page 4 of the 
appellant's brief was not filed until after the court had granted plain- 
tiff's motion for summary judgment. (J.A. 36). 


SUMMARY OF ARGUMENT 


The indemnity agreements being contracts under seal, import a 
consideration, and their validity may not be challenged on the alleged 
ground of lack of consideration. Furthermore the said indemnity agree- 
ments recite the consideration which is the execution of the bonds, and 
the appellant is estopped to deny the truth of the same, and even were 
the contracts not under seal the same could not be attacked by parol 
evidence, which would violate the rule against the use of parol testimony 


to alter, vary, or change the terms of a written instrument. 


The indemnity agreements, if one or more were executed after the 
signing of the bonds, are nonetheless parts of the entire transaction of the 
application for andthe executing of the bonds. The additional indemnity con- 
tracts are a part of the application for bonds, and part of the indemnity 
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agreements executed by the principal under the bonds, and the fact that 
one or more may have been delivered after the delivery of the bonds if 
such was the case does not make them any the less agreements exe- 
cuted contemporaneously with the signing of the bonds. Even accepting 
as true for the purposes of the motion, the denial by the appellant of 
the allegations of Henry C. Young, in his affidavit filed in support of 
the motion for summary judgment, that appellant agreed to indemnify 
the appellee before the bonds were executed, the indemnity contracts 
are fully valid and enforceable. 


The further defense of appellant as set forth in the fifth paragraph 
of his amended answer does not raise an issue for trial. His original 
answer (J. A. 4) alleged that he did not have any information concerning 
the allegations contained in paragraph 5 of the complaint (allegations 
of the payments to sub-contractors) and demanded strict proof; and 
while pleading in the alternative is permitted, the pleadings are not 
proof, even though the amended answer was verified. The allegations 


do not create an issue sufficient to defeat appellee's right to recover. 


In the affidavit of Christian W. Kuhn (J. A. 10 to 13), competent 
evidence supports the appellee's motion for summary judgment, in his 


averments of the presentation of claims under the bonds, the investi- 


gation of them and the payments of said claims. 


In his amended answer to paragraph 5 of the complaint (J. A. 6) 
appellant says: "If any sums of money were paid to sub-contractors 
listed in said paragraph then such sums, or parts thereof, were not 
legally due and owing to the sub-contractors and should not have been 
paid to them."' This is at most a conclusion. He says further (J. A. 6) 
that said sums, or parts thereof, were for extra work allegedly per- 
formed by said sub-contractors which were, in fact, not due and owing 
to them"; "that these sums were paid by plaintiff although it well knew 
the above, and in disregard of the rights of the defendant and that said 
sums, if any, were paid as a result of illegal agreements between plain- 
tiffs and said sub-contractors". (Emphasis supplied. ) 
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These are still conclusions and are not in compliance with Rule 
56(e) to the effect that supporting and opposing affidavits shall be 
made on personal knowledge, shall set forth such facts as would be ad- 
missible in evidence, and shall show affirmatively that the affiant is 
competent to testify to the matters stated therein". (Emphasis supplied) 


The use of the words, "if any," indicates a lack of knowledge on 
the part of appellant and is insufficient under Rule 56(e). 


Defenses consisting of conclusions set forth in an answer cannot 
defeat the claim of the appellant as set forth in the affidavit of Mr. 
Kuhn (J. A. 10 to 13). 


‘It will be noted that the defendant William H. Spradlin, Jr., 
president of the corporation principal under the bonds, the Spradlin 
Construction Company, Inc., makes allegations similar to those of 
Davis in his answer to paragraph 5, but his allegations are upon infor- 
mation and belief, which is not sufficient to bring them within the sum- 
mary judgment rule requiring affidavits to be upon personal knowledge. 
He says (J. A. 31) that: 


“according to his best information and belief, and after 
default of the Spradlin Construction Company, plaintiff 
did pay claims to subcontractors; that affiant further 
states that said claims of subcontractors or portions of 
said claims, represent claims for extra work for which 
compensation was not due said subcontractors; affiant 
states that he is informed and believes and therefore 
avers that said payments were made by plaintiff although 
it well knew the foregoing." 


The indemnity contracts provided, among other things, as follows: 


Paragraph IV (J. A. 17) 

"Undersigned will perform all the conditions of said 
bond or bonds, and any and all renewals and extensions 
thereof; and will at all times indemnify and save the Com- 
pany harmless from and against demands, losses, costs, 
damages, and expenses of whatever kind or nature (including 
fees of special counsel whenever by the Company deemed 
necessary), and any and all liability therefor which the 
Company may sustain or incur by reason of executing or 
procuring the execution of said bond or bonds, in making 
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any investigation on account thereof, in prosecuting or 
defending any action brought in connection therewith, in 
obtaining a release therefrom, or in enforcing any of the 
provisions of this Agreement, and undersigned will place 
the Company jin funds to meet the same before it shall be 
required to make payment." 


Paragraph VI (J.A. 18) provides for the subrogation of the surety 
to all rights, privileges and properties of the undersigned in said con- 
tract, and the undersigned assigns all moneys to become due and pay- 
able to the undersigned on account of, arising out of, or in connection 
with said contract, extra work and materials supplied in connection 
therewith and other work or contracts performed as part of the project 


whether bonded or not. 


Paragraph XIV (J. A. 18) provides: 


"The vouchers or other evidence of any payment made 
in good faith by the Company arising out of or in connection 
with the bond or bonds herein applied for shall be taken as 
conclusive evidence not only against the undersigned jointly 
and severally, but as well against the respective heirs, 
executors, administrators, successors and assigns, of the 
fact and extent of liability of undersigned to the Company." 


Paragraph XV (J. A. 18) provides: 


"The Company shall have the exclusive right to decide 
and determine whether any claim, demand, liability, suit, 
action, order, judgment or adjudication, made or brought 
against the Company on the bond or bonds herein applied 
for, shall or shall not be defended, tried or appealed, and 
its decision shall be final, conclusive and binding upon the 
undersigned, and any order, judgment or adjudication 
made, entered or affirmed as a result thereof, or any 
loss, cost, charge, expense or liability thereby sustained 
or paid, shall be borne by the undersigned and the under- 
signed expressly thereto consents." 


Paragraph XVII (J. A. 19) provides: 


"Any modification, amendment or extension of said 
contract or the bond or bonds herein applied for shall 
not in any wise affect the liability of the undersigned 
hereunder; and it shall not be necessary for the Company 
to give the undersigned any notice of any act, fact or in- 
formation, coming to the notice or knowledge of the Com- 
pany, concerning or affecting its rights or liability with 
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respect to said bond or bonds, or the rights or liability 
of the undersigned, notice of all such things being hereby 
expressly waived." 


Paragraph XX (J. A. 19) provides: 


"This Agreement shall be binding upon the under- 

signed and each of them whether signing as principal 

or as indemnitor or otherwise, jointly and severally, 

and upon the respective heirs, executors, administrators, 

successors and assigns of the undersigned, and shall be 

liberally construed as against the undersigned." 

Under the pertinent provisions of the contract the appellee had 
the right to decide whether any claim was just and proper and its de- 
cision under the contract is final, so that the defenses sought to be in- 
terposed do not constitute a valid defense against the right of the appel- 


lant to recover. 


On the third point, Rule 54(b) provides that when more than one 
claim for relief is presented in an action, whether as a claim, counter- 
claim, cross-claim or third party claim, the court may direct the entry 
of a final judgment upon one or more but less than all of the claims only 
upon an express determination that there is no just reason for delay 


and upon an express direction for the entry of judgment. 


At the time of the filing of the motion for summary judgment 
some months after the filing of the suit there were no other claims. 
The appellee and the individual defendant Spradlin had filed motions to 
bring in Samuel N. Zarpas, another indemnitor under certain of the 
contracts, as a third party defendant and to serve summons and com- 
plaints upon him, the third party complaint seeking contribution. This 
motion was granted by the Court on June 22, 1956 (J.A.8). However, 
no order had been signed by the Court. 


The motion for summary judgment was filed on March 12, 1957 
(J.A. 9). The order to bring in third party defendants was thereafter 
signed on April 16, 1957 (J. A. 8) and ordered the naming of Samuel N. 
Zarpas as third party defendant but did not provide for the service upon 


14 


him of summons and third party complaints as set forth in the motion 
(J.A. 7). 


The first hearing on the motion for summary judgment was April 
17, 1957, and the further hearing was May 6, 1957, when the Court 
granted appellee's motion for summary judgment (J.A. 5). Thereafter 
motion for rehearing was filed on May 9, 1957 (J.A. 32), and the order 
for summary judgment was signed on May 24, 1957 (J.A. 32). 


There is no Federal Rule authorizing the filing of a motion for 
rehearing to the decision of the Court on a motion. Judge Proctor ina 
District Court case, Seymour vs. Hawkins, 69 Washington Law Reporter 
750, ruled while there was no provision of the rules authorizing such 
practice, there is implied recognition of such procedure, but that the 
growing tendency to treat such motions as an ordinary step in the course 
of a case should be discouraged; that too often we see motions to rehear 


of a purely repetitious nature. 


At the date of signing the order for summary judgment the cross- 
claims and counter-claims of the third party defendant had not been 
filed (J.A. 36 to 39, inclusive). In fact they were not filed until May 29, 
1955, more than a year after the complaint was filed, and eleven months 
after the minute entry shows the Court granted motion to bring in third 
party defendant. 


Therefore some time elapsed between the granting of appellant's 


motion to bring third party defendant in and the further proceeding against 
him by the appellant. The appellee, if it felt that it was entitled to judg- 


ment against the indemnitors was not required to wait an appreciable 


length of time before proceeding with motion for summary judgment. 


Therefore a question arises as to whether or not there were other 
claims pending as provided in Rule 54(b) when the order for summary 
judgment was signed. The Court on May 24, 1957, denied the motion 
of the appellant for rehearing. The order was signed on May 29, 1957 
(J.A. 41). Between the time of the Court's acting upon the motion for 
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rehearing and the time of the signing of the order the appellant, on May 
27, 1957, filed motion that the Court stay its decision on defendant's 
motion for rehearing for at least 20 days or until third party defendant 
Samuel N. Zarpas had filed answer to third party complaint (J.A. 33). 
This motion was denied May 29, 1957 (J. A. 33). 


Notwithstanding the uncertainty as to whether or not under the 
state of the record other claims were pending, appellee moved the Court 
to amend the judgment order nunc pro tune so that the requirement of 
Rule 54(b) would be included in the order which was granted by the Court, 
and an order was signed thereon on January 28, 1958 (J. A. 42), the 
order by its terms specifying that "it having been the intention of the 
Court that the judgment of May 24, 1957, be a final judgment". 


The Court could not have acted upon the third party complaint at 
the time of the hearing on the motion for summary judgment as no an- 
swer had been filed thereto at the time the Court ruled nor had any 


counter-claims or cross-claims been filed in the case. 


Therefore the Court properly granted the motion to amend the 
judgment on conformity with Rule 54(b) 


ARGUMENT 


Appellee submits that there are no affidavits or sworn documents 
filed in this case by the appellant setting forth evidence of a good defense. 
Appellant first pleaded that the indemnities were without consideration 


or in the alternative were for a past consideration and are therefore 
invalid, and that the action was barred by the Statute of Limitations. In 
this Answer in reply to paragraph 5 of the Complaint, setting forth the 
payment of losses, he avers that he does not have any information con- 
cerning the allegations contained in paragraph 5 and demands strict 
proof thereof. 





16 


By his Amended Answer he drops the defense of the Statute of 
Limitations, undoubtedly on the strength of the two cases cited, Wells 
v. Alropa Corporation, 65 App. D.C. 781, 82 Fed.(2d) 887 and Federal 
Reserve Bank of Richmond v. Kalin, 81 Fed.(2d) 1003; he has departed 
from his original Answer to paragraph 5 of the Complaint which sets 
forth the payment of losses under the bonds (J. A. 3) to make certain 
allegations by way of defense principally to the effect that if any sums 
were paid to subcontractors they were not due and should not have been 
paid. One claim is that they were for extra work and that appellee paid 
them although it well knew the above, and that said sums, if any, were 
paid as a result of illegal agreements between plaintiff and said sub- 
contractors, that he was not advised of said payments or the pendency 
thereof and that the sums claimed were for other considerations and not 
on the jobs indemnified by appellant; and that certain sums were paid 
for accounting services and fees not covered by the bond. His Amended 
Answer retained the defenses of lack of consideration and past consi- 
deration, except for future advances to be made to the principal, and 
added that he never received notice that plaintiff had accepted or acted 
upon the guaranty and had given credit to the Spradlin Construction 
Company on the basis thereof. (J. A. 6 and 7). 


With its Motion for Summary Judgment (J. A. 9) appellee filed an 
affidavit of the manager of its Eastern Bond Claim Department (J. A. 10, 
11, 12 and 13) based upon personal knowledge of the facts setting forth 
specifically the receipt of notice of claims by the appellee, the investi- 
gation thereof and the payment of losses and the fact that no part of said 
sums had been repaid the plaintiff. 


Appellee also filed the affidavit of Henry C. Young, president of 
Henry C. Young, Inc., general agent of the appellee, based upon per- 
sonal knowledge of the facts (J. A. 13, 14, 15) in which he averred that 
the appellant prior to the execution of the bonds had agreed to indemnify 
the appellee if it would execute bonds for the Spradlin Construction Co., 


Inc. ; that the verbal agreements were a consideration for the execution 
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of the bonds and that the execution of the agreements of indemnity by 
the appellant and Spradlin were pursuant to and in confirmation of their 
verbal agreements made prior to the execution of the bonds and were 
inducement for the affiant as attorney in fact to execute the bonds. 
Attached to the affidavit were photostatic copies of the five applications 
for bonds and indemnity agreements. (J.A. 16 to 27 inclusive.) 


The appellant filed his own affidavit on April 16, 1957 (J.A. 28 
and 29) and the defendant, William J. Spradlin, Jr., (J.A. 29 to 32) who 
executed the applications and indemnity contracts as president of the 
Spradlin Construction Co. and as an individual indemnitor (J.A. 19 to 
27) also filed an affidavit. 


The appellant by his affidavit denied that he advised Henry C. 
Young prior to the execution of the bonds or at any other time that he 
would indemnify the plaintiff if it would execute bonds for the company. 
He further stated that the only conversations he had concerning the 
Spradlin Company with Young was that he advised Young that he was 
thinking of investing some money in the Spradlin Company; that he there- 
after determined not to invest in said company and on a further occasion 
did so advise Young; that he cannot recall that he had any other conver- 


sation whatever with Young wherein the Spradlin Company was mentioned. 


He admitted the execution of the indemnity agreements, alleged 
that the signing of the same were at the request of the defendant Spradlin 
who told him with respect to the first of the bonds that the bonding com- 
pany had issued the bond and that it would make things easier for defend- 
ant Spradlin if he would execute the indemnity; and that he thereupon 
executed the same; that the record herein shows that the bond for said 
job was issued on June 16, 1949 and that the indemnity was dated July 
11, 1949. He further alleged that the indemnity agreement purports that 
the same was signed before a Notary Public; that he is personally un- 
acquainted with said Notary and did not execute same in her presence, 
so that said attestation is false; 
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That after executing the indemnity on the Mt. Airy job Spradlin 
approached him on various occasions and told him substantially the 
same thing which had been told him on the Mt. Airy job, that it would 
make things easier for defendant Spradlin if Davis executed the indem- 
nity since it would "make the company feel better"; and that on certain 


occasions he did execute an indemnity; and that it is his best recollec- 


tion that on certain other occasions he refused to execute same. 


His affidavit did not contain any allegations respecting the alleged 
payment by the appellee of any claims that were not legally due and owing 
to the subcontractors. In fact this affidavit was filed prior to the filing 


of his Amended Answer. 


The Affidavit of William H. Spradlin, Jr. in substance stated in 
connection with the pertinent points, with respect to the Mt. Airy job 
after the bond had been executed and delivered, Young approached him 
and asked for personal indemnification of himself and wife on the job, 
but that he refused to have his wife sign but that he requested appellant 
to execute the indemnity which he did; that the documents filed disclose 
that the bond was executed on June 16, 1949 and the indemnity agree- 
ment on July 11, 1949; 


That according to his best recollection subsequent to the Mt. Airy 
job plaintiff wrote several bonds as required by the company. On some 
of these jobs and invall cases after the bonds had been executed, Young 
would telephone appellant and request additional indemnification; that 
he never made such indemnifications a condition precedent to the exe- 
cution of any particular bond; that all of the indemnities were obtained 
after the bond for such particular job had been executed and delivered 
and never was such indemnity required as a consideration to the exe- 
cution of said bond. 


He further stated (J. A. 31) that "according to his best infor- 
mation and belief, and after default of the Spradlin Construction Com- 
pany, plaintiff did pay claims to subcontractors which said claims, or 
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portions thereof were not legally due said subcontractors; that affiant 
further states that said claims of said contractors or portions of said 
claims represent claims for extra work for which compensation was not 
due said subcontractors; affiant states that he is informed and believes 
and therefore avers that said payments were made by plaintiff although 
it well knew the foregoing. 


The Amended Answer when filed was not verified. (J. A. 5, 6 
and 7). Appellant filed a verification to the Amended Answer on the 
date of the final hearing on the Motion for Summary Judgment, that is 
on May 6, 1957 (J. A. 7). The additional verification appearing on the 
same page (J. A. 7) was filed with Motion for Rehearing (J.A. 32) after 
the granting of the motion for summary judgment, at which time appel- 
lant sought leave to file it. The Motion for Rehearing was denied so 
that the court did not act upon the request of the appellant for leave to 
file the additional verification. 


On the basis of the evidence before him and the law, the court 
granted appellant's Motion for Summary Judgment on May 6, 1957 
(J.A. 5). The appellant challenges the correctness of this ruling. 
Appellee submits that the Court's action was proper. 


I. ALLEGATION OF WANT OF CONSIDERATION 
OR PAST CONSIDERATION IS NOT A SUFFICIENT 
DEFENSE 


Parol Evidence is not Admissible to Impeach the 
Written Contracts of the Appellant; to do so Would 
Tend to Alter or Vary the Terms of the Written 


Instrument Under Seal by Parol Testimony 
The agreement of additional indemnity recited the consideration 
which was the execution of the bonds. The agreement is therefore bi- 
lateral, the appellee agreeing to execute the bonds, the appellant 
agreeing to indemnify. The consideration being set forth under the 
terms of the contract, the appellant is estopped to deny the considera- 
tion. To permit him to do so would violate the rule that parol evidence 
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may not be used to alter, vary or change the terms of a written con- 


tract. 


See following authorities: 
Theim v. Eckert, 165 Minn. 379, 206 N. W. 721 


(Page 722) "Pecuniary, as here used, means money. 
When parties reduce their contract to writing, the law pre- 
sumes the instrument to be complete, to contain all their 
agreement, and it cannot be modified by parol evidence. 
There is a well-established exception to this rule, viz: 

Parol evidence is always admissible for the purpose of 
disclosing the true consideration of the contract. This 
exception, however, has no application where the expres- 
sed consideration is not of a pecuniary nature. Johnson v. 
McClure, 92 Minn. 257, 99 N. W.893, 2 Ann. Cas. 144. 
Recitals in a deed acknowledging the receipt of a specified 
sum of money substantially amount to a mere receipt, and 
are subject to oral explanation. The general rule, there- 
fore, may be said to apply where the consideration is ex- 
pressed in general terms and acknowledges the payment of 

a stated sum of money, in which event the true consideration 
may be shown. However, where the expressed consideration 
is more than a stated amount of money paid or to be paid, and 
is of a contractual nature, parol evidence is not admissible to 
vary its terms. Under such circumstances the recital in the 
instrument as to the consideration amounts to more than the 
mere acknowledgement of the payment of a money considera- 
tion, and then becomes of a contractual character. It then 
amounts to a recital of an agreement on the part of one party 
to the contract to do certain things in consideration of the 
agreement of the other party to do certain things on his part. 
Express agreements of this character, though recited in the 
instrument as a consideration are as important as any other 
provision of the contract, and the rule should protect them 
from contradiction or impairment by parol evidence. Kramer 
Vv. oo 104 Minn.370, 116 N. W. 925, aa L. R.A. (N.S. 
492)." 


(Page 723) "The partition deed recites a consideration 
which, under the authorities, is contractual in character. 
We must assume that the deed embraces the propositions 
stated and accepted by the parties, and, when these are re- 
duced to writing, the writing settles the contract and binds 
the parties. It is not competent thereafter for one of them 
to show by parol evidence that the written contract does not 
express the real agreement. The very object of the parties 
in reducing the contract to writing is that it shall no longer 
be subject to dispute." 


v 
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(Page 723) '(2) Aside from our decisions cited herein, 
there are other decisions of this court touching the ever- 
perplexing question as to when parol evidence may be ad- 
missible to prove the actual consideration of a written con- 
tract and particularly a deed. This confusion justifies a 
statement of the general rule, to wit: 


(a) Mere recitals of a monetary consideration may be 
contradicted, like a receipt. 


(b) Unilateral conveyances, reciting a mere money 
consideration, are open to proof of the actual consideration, 
even though that be an unexecuted promise, if the parol pro- 
mise is in no way inconsistent with a written promise. 


(c) Where the instrument purports to be bilateral, and 
the consideration is contractual in character, the parol evi- 
dence rule forbids either party to the writing to show that his 
own promise or that of his contractor was not accurately stated 
or was not given, as the writing states, in consideration of the 
other promise. 


These rules cannot be expected to meet all future re- 
quirements, but they are a fair statement of the net result 
of the prior decisions of this court on this subject." 


The indemnitor is seeking to impeach his written agreements 


under seal by parol testimony. This he may not do. 


A Sealed Instrument at Common Law Imports a 
Good Consideration and Estops Denial of Con- 


sideration Except for Fraud. 


See the following authorities. 


The United States Supreme Court in Storm v. United States, 94 
U.S. 76, 24 L.Ed.42, stated (page 45) as follows: 


"Want of consideration is not a sufficient answer to 
an action on a sealed instrument; because the seal im- 
ports a consideration or renders proof of consideration 
unnecessary; because the instrument binds the parties 
by force of the natural presumption that an instrument 
executed with so much deliberation and solemnity is 
founded upon some sufficient cause. Parker v. Parmele, 
20 Jobns. , 134, 1 Smith, L.Cas., 7th Am. ed., 698; 1 Chit. 
Cont/, 11th Am.ed., 20; Paige v. Parker, 8 Gray, 213; 
Wing; v. Chase, 35 Me., 265; 2 Bl. Com. , 446; Fallowles v. 





Taylor, 7T.R. 473." 
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The following is the language of 12 Am.Jr., page 567, paragraph 


"Contract under Seal. -- At common law a promise un- 
der seal, but without any consideration, is binding because 
no consideration is required in such a case or, as is some- 
times said, because the seal imports, or gives rise to a pre- 
sumption of, consideration. It has been said that the solem- 
nity of a sealed instrument imports consideration or, to speak 
more accurately, estops a covenantor from denying a considera- 
tion except for fraud. * * *" 


In 47 Am. Jr., page 498, par. 13, it is stated: 
"Seal as Importing Consideration. -- At common law 


a seal imports a good consideration for the instrument to 
which it is attached, and under the strict common-law 
doctrine, a device constituting a technical seal is conclu- 
Sive evidence of the existence of a consideration, and the 
absence thereof cannot be shown even by clear and indis- 
putable evidence. * * *" 


Helbig v. Bonsness, 227 Wis.52, 277 N. W. 634. 
On page 635 the Court stated: 


"When the purpose of showing what Was ‘the true considera- 
tion of an agreement is not to defeat its validity as a con- 
tract because of the asbence of any consideration, but is, 
as in the case at bar, to prove what the true consideration 
was in order to enable the Court to determine whether there 
had been such performance as to entitle a party to such equit- 
able relief as the plaintiff seeks herein, then such considera- 
tion may be shown under the rule that 'Where the contract is 
under seal, the true consideration may be shown, but not for 
the purpose of defeating the contract.’ Bradley Bank v. Pride, 
208 Wis. 134,137, 242 N. W. 505, 506." 


20 Am.Jur. 974-975 


"* * * When the purpose of showing the true consideration of 
an agreement is not todefeat its validity as a contract because 
of the absence of any consideration, but is to prove what the 
true consideration was in order to enable the court to deter- 
mine whether there has been such performance as to entitle 

a party to specific performance, then such consideration may 
be shown under the rule that though the contract is under seal, 
the true consideration may be shown, but not for the purpose 
of defeating the contract. * * *" 
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Appellant concedes (page 21 of Appellant's Brief) that at common 
law a seal imports a consideration and a contract under seal without 
consideration is enforcable; that the solemnity of a sealed instrument 
estops a convenantor from denying consideration except for fraud; and 
that in the absence of fraud an action on a sealed instrument is enforc- 


able without consideration. 


Appellant goes on to say (page 21) 


"The situation in the present case may well be tantamount 

to fraud for there have been pleaded affirmn tively circum- 

stances surrounding both the execution of the indemnity 

agreement and the performance by appellee of its obliga- 

tions as surety which are suspicious and to date remain 

totally unexplained." 

The Summary Judgment rule is designed to provide procedure for 
the adjudication of controversies when there are no issues for trial. 
Appellant had the opportunity if he had any evidence of fraud, to have 
placed that evidence before the court in the form of affidavits or deposi- 
tions. Fraud may never be presumed and may only be shown by clear 
and convincing testimony. As it is there was no evidence of fraud what- 
soever before the court and the court correctly ruled that the appellee 


was entitled to Summary Judgment. 


ll. THERE IS NO PROOF OF BAD FAITH IN THE 
PAYMENT OF LOSSES AND THE SECOND 
POINT RAISED BY THE APPELLANT IS NOT 
A BAR TO THE APPELLEE'S RECOVERY 


The agreements of indemnity in which the appellant joined pro- 
vided (Par. XX, J. A.19) that the agreement should be binding upon the 
undersigned and each of them whether signing as principal or as in- 


demnitor * * *, 


The agreement (Par. XV, J.A. 18) gave the Company the ex- 
clusive right to decide and determine whether any claim, demand, 
liability, suit, action, order, judgment or adjudication, made or 
brought against the Company on the bond or bonds should or should not 





24 


be defended, tried or appealed, and its decision should be final, con- 
clusive and binding upon the undersigned, * * * and any loss, cost, 
charge, expense or liability thereby incurred, sustained or paid, should 
be borne by the undersigned and the undersigned expressly thereto con- 


sents. 


Par. XIV (J.A. 18) makes the vouchers or other evidence of any 
payment made in good faith by the Company taken as conclusive evi- 
dence against the undersigned, their heirs, executors, administrators, 
successors and assigns, of the fact and extent of the liability of the 
undersigned. 


Par. XVII (J.A. 19) provides that any modification, amendment 
or extension of the contract or the bond shall not in any wise affect the 
liability of the undersigned; and it should not be necessary for the Com- 
pany to give to the undersigned notice of any act, fact or information, 
coming to the notice or knowledge of the Company, concerning or af- 
fecting its rights or liability with respect to said bond, or the rights or 
liability of the undersigned, notice of all such things being thereby ex- 
pressly waived. 


Par. VI(J.A. 18) provided for the subrogation of the surety to 
all rights, privileges, and properties of the undersigned in said con- 
tract, and the assignment of moneys due at the time of claim or default, 
or that may become due on account of or in connection with the said 


contract, extra work and materials supplied. 


Par. IV (J.A. 17) is the agreement that the undersigned will at 
all times indemnify and save the Company harmless from and against 
demands, losses, costs, damages, and expenses of whatever kind or 
nature * * and any and all liability therefor which the Company may 
sustain or incur by reason of executing the said bond or bonds in making 
any investigation on account thereof, in prosecuting or defending any 
action brought in connection therewith, in obtaining a release therefrom, 


or in enforcing any of the provisions of the agreement. 
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The indemnity agreement therefore, which was fully binding upon 
the indemnitor, provided for the indemnification of the Company against 
losses, costs and expenses. The Company had the exclusive right to 
decide whether the claim was proper and its determination was final 
and conclusive. The affidavit of Mr. Kuhn, the manager of the Eastern 
Bonding Claim Department sets forth the receipt of claims, investiga- 
tion thereof and payment. This entitles appellee to judgment unless 
good and sufficient defense thereto is shown. It is clear that there was 


no defense. 


Federal Rule 56(e) provides: 


"(e) Form of Affidavits: Further Testimony. -- 
Supporting and opposing affidavits shall be made on 
personal knowledge, shall set forth such facts as 
would be admissible in evidence, and shall show 
affirmatively that the affiant is competent to testify 
to the matters stated therein. * * *" 


The appellant by his amended answer to paragraph 5 of the com- 
plaint asserted certain alleged defenses which have been set forth in 
paragraph 5 (J.A. 6) of his amended answer and reads as follows: 


"5. Defendant denies each and every allegation con- 
tained in paragraph 5. For fuller defense thereto, defen- 
dant states that if any sums of money were paid to the sub- 
contractors listed in said paragraph, then such sums, or 
parts thereof, were not legally due and owing to said sub- 
contractors, and should not have been paid to them. Defen- 
dant states that said sums, or parts thereof, were for extra 
work allegedly performed by said sub-contractors which were, 
in fact, not due and owing to them; that these sums were paid 
by plaintiff, although it well knew the above, and in disregard 
of the rights of the defendant, and that said sums, if any, were 
paid as a result of illegal agreements between plaintiff and 
said subcontractors. Defendant states that he was never ad- 
vised of said payments or the pendency thereof, and that he 
made inquiry of the plaintiff about payments for extra work 
and was told by plaintiff that it was defendant's "job to col- 
lect the extra money." Defendant states that if, in fact, the 
sums claimed were paid, they were paid for other considera- 
tions between plaintiff and said sub-contractors and not on the 
jobs allegedly indemnified by defendant Davis. That the record 
herein shows that certain sums were paid for accounting serv- 
ices and "fees" and that same were not covered by the bond exe- 
cuted herein." 
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These allegations at most are conclusive. They are not proof. 
Most of the conclusions set forth in the paragraph are answered by the 
provisions of the indemnity agreements. The agreements give the appel- 
lee the exclusive right to decide whether any claim presented should be 


paid and its decision is final. 


On the day of the final argument on the motion for summary judg- 
ment, appellant filed a verification to the amended answer. The verifi- 
cation did not make the answer proof. It did not comply with the pro- 
visions of Rule 56(e) as an affidavit made upon personal knowledge, did 
not set forth such facts as would be admissible in evidence nor show 


affirmatively that the appellant was competent to testify to the matters 


stated in the answer. 


The appellant tendered with motion for rehearing a proposed new 
verification, which added that it was made on personal knowledge. The 
appellant sought leave to file it. No action was taken on the tender as 


the court overruled the motion for rehearing. 


There was no evidence in support of the supposed defense. The 
defense as stated was not sufficient to defeat appellee's right to recover. 
The affidavit of the appellant filed in opposition of the motion for sum- 
mary judgment (J. A. 28) was filed before the filing of the amended 
answer setting forth these alleged defenses and made no reference to 


this alleged defense. 


The defendant Spradlin by his affidavit stated (J. A. 31): 


"Affiant further states that according to his best infor- 
mation and belief, and after default of the Spradlin Construc- 
tion Company, plaintiff did pay claims to subcontractors 
which said claims, or portions thereof, were not legally due 
said subcontractors; that affiant further states that said claims 
of subcontractors or portions of said claims, represent claims 
for extra work for which compensation was not due said sub- 
contractors; affiant states that he is informed and believes 
and therefore avers that said payments were made by plain- 
tiff although it well knew the foregoing." 
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- A reading of the above will show that it is made upon information 
and belief, which is not sufficient under the summary judgment rule. 


" This court has stated with reference to the evidence required 
6 under the summary judgment rule as follows: 
= Jameson v.Jameson, 85 U.S. App.D.C. 176, 176 F.(2d) 58, 


(page 187, paragraphs 1-4): 


"This rule plainly requires (the word 'shall' being 
“A mandatory) that an affidavit state matters personally 
‘ known to the affiant. A statement in such affidavit as to 
what the affiant 'verily believes’ does not satisfy this re- 
quirement. Belief, no matter how sincere, is not equivalent 
- to knowledge. It is further required that the facts set forth 
a in the affidavit be such as would be admissible in evidence 
should they be given from the witness stand during trial of 
that case.* * *" 


< I. APPELLANT HAS PRESENTED NO PROOF SUFFICIENT 
TO DEFEAT APPELLEES RIGHT TO SUMMARY JUDG- 
‘s MENT. 


The very nature of the summary judgment procedure is to elimi- 

nate the necessity of trial where there is no genuine issue of fact. In 
> this connection it seems appropriate to call the attention of the Court to 
> several provisions of the appellant's summary of argument and argument. 
The appellee filed with its motion for summary judgment the affidavit of 
Mr. Kuhn, Manager of the Eastern Bonding Claim Department which, 
based upon personal knowledge set forth the receipt of claims, investi- 
gation thereof and losses paid. 


4 In his summary of argument, page 11, appellant says: 
gs "Even though the party moving for summary judgment 
1. * may have a strong case, where, as here, the facts were 
I> within the sole control of appellee and appellant had no in- 


dependent knowledge of the facts and was unable to obtain 
any, the motion should be denied." 
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The appellant in his original answer set forth with respect to the 
payment of losses (J. A. 4) that he does not have any information con- 
cerning the allegations of paragraph 5, and demands strict proof, and 


in his amended answer with respect to the same matter set forth alle- 


gations challenging the propriety of the payments. (J.A. 6). To his 


amended answer he filed a verification on the day of the hearing and 
after the Court had acted upon the motion for summary judgment and at 
the time for filing motion for rehearing he sought leave to file a further 
proposed verification in which it was alleged that it was on personal 
knowledge, but this application was not acted upon in view of the Court's 


overruling the said motion. 


On page 13 appellant says in his summary of argument: 


“Appellant should not be denied the benefit of certain 
defenses asserted by the third party defendant as a result 
of his superior knowledge of the financial condition of the 
Spradlin Company." 


Further in the argument appellant says (page 14): 


"Should the opposition to a motion for summary judg- 
ment show that the responding party has no independent 
knowledge of the facts and could not get any information 
as to what transpired, summary judgment must be denied." 


If the appellant did not have independent knowledge of the facts 


the processes of the Court for discovery were available to him. 


A mere assertion of lack of knowledge as opposed to direct testi- 


mony is not sufficient to defeat appellee's motion for summary judgment. 


On page 11 of his brief appellant says: 


"Because consideration must be shown in actions 
founded upon contracts under seal where fraud is in issue 
and the circumstances here are questionable, suspicious 
and totally unexplained so that at this juncture they may be 
tantamount to fraud, appellee must show that there was con- 
sideration for appellant becoming an indemnitor until such 
time as certain questions of fact and unexplained circum- 
stances are resolved in appellee's favor." 
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- There was in opposition to appellee's motion no evidence of fraud. 
Appellant appears to base his charge of fraud upon the statement that 
the circumstances here are questionable, suspicious and totally unex- 
plained so that at this juncture they may be tantamount to fraud. 


On page 21 of appellant's brief he concedes that at common law 
a seal imports consideration and a contract under seal without considera- 
tion is enforcible; that, on the other hand fraud is a defense to a con- 
tract without consideration. There has been no imputation of fraud in 
the inducement for or entering into the contract, so that that cannot be 


" a defense to appellant's right to judgment. 


The only allegation that might be even vaguely referred to as a 
claim of fraud is the unsupported allegation of appellant that the appellee 
made payments to sub-contractors when he knew the above, referring to 
payments for extra work and payments allegedly not due, which in any 


= event would have been proper payments under the terms of the contracts. 





Further appellant says (page 21): 


"The situation in the present case may well be tanta- 
mount to fraud for there have been pleaded affirm tively 
, circumstances surrounding both the execution of the in- 
‘ demnity agreement and the performance by appellee of its 
obligations as surety which are suspicious and to date re- 
main totally unexplained." 
. The argument of the appellant is that the appellee has displayed 
* bad faith in making payments to subcontractors. The only purported 
J proof of any such charge is the verified amended answer of the appel- 
i lant and the affidavit of William H. Spradlin, Jr. (J. A. 29-32). Spradlin 


based his statement upon information and belief. 


Ce The verified answer of the appellant at most sets forth con- 

* clusions and does not consist of evidence sufficient to bar appellees 
right to recover; they do not purport to be testimony as they are pre- 
faced by the statement that "if they were paid" they were paid for other 


considerations. 
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In a reported opinion by Judge Holtzoff of the District Court the 


application of the summary judgment rule is well set forth -- Meyers, 
etal. v. District of Columbia, et al., 83 Wash. Law Rep. 688, (1955). 
The following is taken from his opinion: 


"The purpose of the summary judgment rule is to explore 
by material dehors the pleadings the question whether 
actually a genuine issue exists as to any material fact. 
If the moving party makes a prima facie showing on the 
basis of the material adduced in support of the motion 
that no genuine issue is presented as to any material 
fact under applicable principles of substantive law, then 
the burden is on his adversary to establish by counter- 
vailing material that such an issue exists. In this in- 
stance, the plaintiffs introduced no such material. One 
of the corollaries of the principles is that if it appears 
_from the documents presented in connection with the 
motion that the state of the evidence is such that the 
moving party would be entitled to a directed verdict 
at the trial, no material issue of fact exists and dis- 
position of the case by summary judgment is appro- 
priate. 


"The latest expression of the Court of Appeals 
for the District of Columbia Circuit on this point is 
found in Dewey v. Clark, 86 U.S. App. D.C. 137, 143, 
in which the question is discussed elaborately and 
the following principle is laid down: 


"To support summary judgment the 
Situation must justify a directed verdict inso- 
far as the facts are concerned. 


"The latest reported decision on this point is an 
opinion of the Court of Appeals for the Ninth Circuit 
in Byrnes v. Mutual Life Insurance Company of New 
York, 217 F.(2d) 497,501, decided about we months 
ago. In that case it was stated: 


"If the testimony presented by the affi- 
davits is such that a directed verdict would 
have to be granted, the court is justified in 
granting summary judgment unless affirmative 
testimony is offered to discredit the testimony. 
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"There are numerous cases to the same effect. Thus, 
in Dyer v. MacDougall (C.C.A. 2d) 201 F.(2d)265, 268, in- 
volving an action for slander, the affidavits showed that 
the only persons who were in a position to testify as to the 
alleged slander would deny that the slander had been uttered 
and, therefore, the plaintiff would have no witnesses by 
whom he could prove his cause of action. Judge Learned 
Hand pointed out that on such a showing the plaintiff could 
not escape a directed verdict and held that, therefore, it 
was proper to grant a summary judgment in favor of the 
defendant. 


"In Radio City Music Hall Corp. v. United States 
(C.C.A. 2d), 135 F.(2d) 715, the plaintiff made out a 
prima facie case in support of a motion for summary 
judgment by depositions taken by him. The defendant 
contended that if it were given time it might perhaps 
find some witnesses who would testify to the contrary. 
The Court of Appeals for the Second Circuit in an opin- 
ion by Judge Learned Hand, took the opposite view and 
affirmed an order granting summary judgment. Judge 
Hand stated: 


"When a party presents evidence on which, 
taken by itself, it would be entitled to a directed 
verdict if believed, and which the opposite party 
does not discredit as dishonest, it rests upon that 
party at least to specify some opposing evidence 
which it can adduce and which will change the re- 
sult. 


"Numerous additional authorities may be cited reiterating 

and applying the foregoing principles. * * *" 

It will therefore be seen that there has been no evidence presented 
to the Court of defenses sufficient to bar appellee's right to summary 


judgment and the Court properly granted appellee's motion. 


RULE 54(b) 
THE COURT DID NOT ERR IN ISSUING NUNC 
PRO TUNC ORDER UNDER RULE 54(b). 


In the state of the record in this case there is some question that 
the rule applied as at the time of the appellee's motion for summary 
judgment there were no other claims in the case. The cross claims 
and counter claims were not filed until after the Court granted appellee's 


motion for summary judgment. 
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The appellant had filed motion at the time of the filing of his 
answer that Samuel N. Zarpas, another indemnitor on two of the bonds, 
be made a party to the action and that there be served upon him sum- 
mons and third party complaint as set forth in Exhibit A thereto attached 
(J.A. 7). The proposed third party complaint filed with the motion 
(J. A. 8-9) sought contribution from Zarpas of a proportionate share in 
the event the plaintiff recovered from Davis on the two bonds on which 
Zarpas executed the applications. 


The motion was granted June 22, 1956, (J. A.8). 

No order was signed by the Court and it was not until the day be- 
fore appellee's motion for summary judgment was set to be heard that 
an order thereon was signed by Judge Kirkland (J.A.8). Presumably 
no order had been presented until such time. The order authorized the 
two defendant indemnitors to name Samuel N. Zarpas as third party 
defendant in the case. It did not provide for the filing of the third party 


complaint or that summons and third party complaint be served upon him. 


At the time the Court granted appellee's motion for summary judg- 
ment on May 6, 1957, no answers or counterclaims or cross claims had 
been filed. In view of the state of the record appellee filed motion for 
the Court to amend the judgment order nunc pro tunc to include the lan- 
guage set forth by the Rule, which motion was granted, the order setting 
forth that it having been the intention of the Court that the said judgment 
be a final judgment. 


There was no error in the signing of said order. 


CONCLUSION 
It is submitted that the judgment of the District Court should be 
affirmed. 
Respectfully submitted, 
LOWRY N. COE 


717 National Press Building 


Washington 4, D. C. 
Attorney for Appellee. 





